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Introduction

The United Arab Emirates (the UAE) promulgated legislation to
specifically address the regulation of competition (being Federal
Law 4 of 2012, or the Competition Law) several years ago but until
recently, it has been the case that the requisite implementing
regulations and processes were not in place. This is no longer the
case. Not only have the much anticipated implementing regulations
been issued, the UAE Ministry of Economy (the Ministry) (being the
regulator in charge of administering the UAE competition regime)
has now formed the required committee and issued the anticipated
guidance and forms to allow concerned parties to make merger
clearance submissions to the Ministry where required to do so
pursuant to the Competition Law.

In this inBrief, we highlight the key issues that those with market
share in the UAE should consider in an M&A context.

In what instances is a request required to be filed?

A merger clearance request is triggered (and must be filed) in cases
where there is an “economic concentration”, unless an exemption
applies.

The concept of an economic concentration is defined in the
Competition Law as follows:

“any act resulting in a total or partial transfer (merger or
acquisition) of property, usufruct rights, rights, stocks, shares or
obligations from one establishment to another, empowering the
establishment or a group of establishments to directly or indirectly
control another establishment or another group of establishments”

The requirement to submit a merger clearance request is
accordingly triggered in all cases where there is an economic
concentration, irrespective of whether the parties to the
concentration have a formal, licensed presence in the UAE. The test
is an effect based test (see article 3 of the Competition Law) -
hence why foreign-to-foreign transactions must also be notified if
they otherwise qualify for a filing.
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Cabinet Resolution 13 of 2016 (the Ratios Resolution) further stipulates that merger clearance is required to
be sought where the overall market share of the parties to the transaction exceeds 40% of the relevant market.

For the purposes of this analysis, the Ratios Resolution does not stipulate any conditions or formulae for how
the threshold must be met. In other words, it does not appear to be relevant whether the parties to an
economic concentration together or separately meet the threshold, so long as together (i.e., after the
concentration is complete), they would have a market share of at least 40% of the relevant market.

Exemptions available under the Competition Law

As noted above, there are a number exemptions contained in the Competition Law. To the extent that one or
more of the concerned parties to a concentration qualify for an exemption, the obligation to seek merger
clearance does not arise.

Sector specific exemptions

The Competition Law contains the following exemptions:

e telecommunication;

e financial sector;

e cultural activities (readable, audible and visual);

e 0il & gas;

e production and delivery of pharmaceutical products;

e postal services including the express mail service;

e activities relating to production, distribution and transportation of electricity and water;

e activities on the treatment of sewerage, garbage disposal, hygiene and the like, in addition to supportive
environmental services thereof; and

e land, marine or air transport, railway transport and services related thereto.

Businesses owned by the Federal or an Emirate level government

In addition, there is a carve-out for entities that are owned by the Federal or an Emirate level government. In
order to qualify for this exemption the relevant business must be at least 50% owned by the Federal or an
Emirate level government. It is yet to be seen whether indirect ownership qualifies.

It is important to note that the Ministry has discretion to interpret the scope of each exemption and as such, if

an exemption is to be relied upon, this is something that must be discussed with the Ministry on a case by
case basis.

Small and medium sized enterprises (SMEs)
The term “SME” has been defined in Cabinet Resolution 22 of 2016.
e Trade sector:
o Micro-sized: Less than or equal to 5 employees, or revenue of less than AED 3 million;
o Small-sized: Between 6 and 50 employees; or annual revenue of less than AED 20 million; and

o Medium-sized: Between 51 and 200 employees or annual revenue of less than AED 200 million.
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e Industry sector:

o Micro-sized: Less than or equal to 9 employees; or revenue of less than AED 3 million;
o Small-sized: Between 10 and 100 employees; or annual revenue of less than AED 50 million; and
o Medium-sized: Between 101 and 250 employees; or annual revenue of less than AED 250 million.

Defining the market

The first step in considering issues of competition is to understand what the “market” is. This is not a task to
be taken lightly and will usually require substantial discussion with both counterparties to the transaction
and their respective commercial teams. There is as yet no official guidance available as to how the market(s)
concerned are to be defined. For assistance, principles of EU competition law can be considered though these
principles are not of any authoritative value under UAE law.

Broadly, the EU Commission has provided the following guidance on market definition':
e  The relevant market combines the product market and the geographic market, defined as follows:

o a relevant product market comprises all those products and/or services which are regarded as
Interchangeable or substitutable by the consumer by reason of the products’ characteristics, their
prices and their intended use;

o arelevant geographic market comprises the area in which the firms concerned are involved in the
supply of products or services and in which the conditions of competition are sufficiently
homogeneous.

Practical experience with the UAE merger control regime

Afridi & Angell has recently acted on a foreign-to-foreign merger in the rail and metro transport sector. We
advised both parties to the proposed concentration on all aspects of the UAE merger control process and the
submission of a clearance request in respect of the proposed transaction. Though the transaction was recently
blocked by the EU Commission and therefore did not proceed, it was granted unconditional approval in the
UAE by the Ministry.

Despite the limited number of filings submitted to the Ministry to date and the dearth of published decisions
and guidance, the UAE competition regime is in force and is fully operational. Parties doing business in or
from the UAE would be well advised to consider the impact of the competition regime on their existing
businesses and on any acquisitions or disposals they propose to undertake. m

! https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=LEGISSUM:126073&from=EN.
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Afridi & Angell

Founded in 1975, Afridi & Angell is a leading full-service UAE law firm. The firm provides comprehensive and
authoritative legal advice and innovative business solutions in banking and finance; corporate and commercial law;
dispute resolution; projects; construction and real estate; employment; energy; project finance; transport; as well
as doing business in Iran, the UAE and the DIFC. We advise local and regional clients ranging in size and
sophistication from start-ups to some of the region’s largest public and private companies, governments and quasi-
government institutions. We work extensively with entrepreneurs and investors from the region and beyond, and
have attracted numerous international clients looking for the right counsel to protect and expand their interests.

Afridi & Angell is a selected member of top legal networks and associations, most notably Lex Mundi, the world’s
leading network of independent law firms, and World Services Group.

www.afridi-angell.com

Afridi & Angell’s inBrief provides a brief overview and commentary on recent legal announcements and developments. Comments and
opinions contained herein are general information only. They should not be regarded or relied upon as legal advice.
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