
                     

 

 

inBrief 
 

  

 

Slightly more clarity:  Economic Substance Regulations 
in the DIFC 
By Stuart Walker | 19 December 2019 

The DIFC has provided slightly more clarity as to how UAE Cabinet 

Decision 31 of 2019 (the Economic Substance Regulations, or ESR) 

will apply within Dubai’s financial free zone. Helpful as the 

guidance is, significant questions remain. 

The DIFC held a presentation on 17 December to discuss the 

Economic Substance Regulations. The first point of note was that 

all businesses in the DIFC must file an ESR notification by 31 March 

2020. The content of this notification is set out in the Economic 

Substance Regulations themselves. There are three components to 

the notification. 

1. The business must declare whether or not it is engaged in 

one of the nine “Related Activities” set out in the Economic 

Substance Regulations; 

2. If it does conduct one of the Related Activities, the business 

must indicate whether any of its income from such activity 

is subject to any sort of tax outside of the UAE; and 

3. The dates of the business’s financial year. 

The notification requirement will apply to financial service 

providers regulated by the DFSA, and also to all other non-

regulated businesses, including DIFC branches of businesses that 

may be making similar notifications outside of the DIFC. Any entity 

registered with the DIFC’s Registrar of Companies will need to file 

these notifications. The format of the notification has yet to be 

decided, but it was suggested that the UAE’s Ministry of Finance 

(being the “Competent Authority” pursuant to the Economic 

Substance Regulations) will be standardizing the forms for ESR 

notifications and reports. 

The second point of note is the DIFC’s Registrar of Companies will 

be the “Regulatory Authority” in the DIFC. Expectations (based on 

the wording of Cabinet Decision 58 of 2019) were that the DFSA 

would be the Regulatory Authority in the DIFC. There was a 

suggestion that the Registrar of Companies may  delegate  some  of  
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its responsibilities to the DFSA, but for the time being it appears that the Registrar will fulfill this important 

role. (It is the Regulatory Authority which decides if a business has met the economic substance requirements, 

and if not, reports the business to the Ministry of Finance.) 

The DIFC made it very clear in their presentation that they would be adopting a “substance over form” 

approach when considering whether a business was conducting one or more of the Related Activities. This 

was a welcome clarification, as some market commentators had been suggesting that businesses would only 

be caught by the Economic Substance Regulations if their commercial license specifically mentioned one (or 

more) of the nine Related Activities. 

The presentation ended with a Q&A session. This revealed that significant areas of uncertainty and concern 

remain. Of particular concern to businesses in the DIFC was whether all financial service providers would be 

considered to be undertaking a Related Activity. There was a suggestion that the DIFC and the DFSA would 

jointly host a further presentation in the new year to answer some of those questions. 

Practical next steps 

All businesses in the DIFC should diarise 31 March 2020 and note their obligation to file a notification with 

the Registrar of Companies by that date. In order to make that notification they will need to determine if they 

are undertaking a Related Activity. If they are undertaking a Related Activity, and deriving income from it, 

they will then need to file an ESR report. The ESR report must demonstrate that they meet the economic 

substance thresholds. Failure to meet these thresholds may result in significant fines and/or suspension of 

licenses. Any business with concerns about meeting such thresholds will have several months to take 

remedial action, as most businesses conducting a Related Activity in the DIFC will have until the end of 2020 

before they need to make their first ESR report. Afridi & Angell is able to advise clients on the Economic 

Substance Regulations, although general uncertainty remains regarding the approach the Registrar of 

Companies will take when considering (a) the scope of the specific Related Activities and (b) what needs to be 

done to meet the economic substance thresholds. ■ 
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