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We are in unprecedented times. The Covid-19 pandemic has swept
the globe like a tsunami and it continues to wreak havoc on
countries, people and economies. The effects of the pandemic are
evident now. For example, the US unemployment rate is presently
at 14.7%. In the peak of the financial crisis of 2008, the
unemployment rate was 10%. This rate is predicted to rise to 25%
at the peak of the Covid-19 pandemic - equivalent to the
unemployment rate of the US Depression of the 1930s!

Given the backdrop of the cataclysmic economic effects of the
Covid-19 pandemic, it has also become increasingly harder to find
willing investors for startup companies. Such a scenario will give
rise to “cram down” financings. In such a cram down financing,
only one or a few investors are willing to put any new money into a
company. However, such money usually comes with a much lower
valuation for the company (down round) and forced conversions
from luxurious preferred shares to plain vanilla common shares
which generally punish non-participating shareholders who end up
‘crammed down’ to a small ownership stake of the company in
common shares.

Generally, such a cram down financing involves a few controlling
venture capital investors increasing their control and ownership
stake at the expense of the crammed down remaining investors
who did not participate in the financing. In such circumstances,
courts have held that controlling venture capital investors must
satisfy the “entire fairness test” by proving that the transaction
was fair to the minority crammed down shareholders. This means
that a controlling venture capital shareholder may have a fiduciary
duty to minority shareholders.

In such circumstances, controlling venture capital investors should
insist on a broadly worded indemnity from the company to protect
them against potential claims by the minority shareholders based
on the entire fairness test and breaches of fiduciary duty.

The Author

Shahram Safai

Partner
ssafai@afridi-angell.com
Tel: +971 4 330 3900

Shahram is a partner at Afridi & Angell’s
Dubai office. His practice consists of
advising on real estate, private equity,
venture capital, and corporate law. He heads
the firm’s real estate and venture capital
teams and has been highly sought after by
boards and shareholders for strategic legal
advice. Shahram is qualified as a solicitor in
England and Wales and is a member of the
California State Bar. He is also a registered
professional engineer.

A LexMundi Member



AFRIDI & ANGELL

CONSULTANTS

The Covid-19 pandemic has resulted in a significant shortage of venture capital financing for companies. Such
shortage can result in unique investment opportunities for those venture capital investors who are willing to
invest in such uncertain times. However, such opportunities can result in potential liabilities that may be so
significant as to wholly undermine such investment unless specific investor protections are negotiated. m
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Please visit our COVID-19 Resource Centre for copies of our COVID-19 inBriefs and Legal Alerts.

Afridi & Angell

Founded in 1975, Afridi & Angell is a full-service UAE law firm in its fifth decade at the forefront of the legal
community. From the beginning, our hallmarks have been a commitment to quality, unsurpassed knowledge of the
law and the legal environment, and crafting of innovative business solutions. Licensed in the three largest Emirates of
Abu Dhabi, Dubai and Sharjah as well as the Dubai International Financial Centre, our practice areas include banking
and finance; corporate and commercial law; arbitration and litigation; construction; real estate; infrastructure
projects; energy; project finance; maritime (wet and dry); and employment. We advise local, regional and global
clients ranging in size and sophistication from start-ups, sole proprietorships, family-owned businesses, entrepreneurs
and investors to some of the world’s largest public and private companies, governments and quasi-government
institutions. We attract and retain clients with our dedication to practical guidance focused on their business needs
supported by decades of experience here in our home jurisdiction, the UAE.

Afridi & Angell is the exclusive member firm in the UAE of top legal networks and associations, most notably Lex
Mundi, the world’s leading network of independent law firms, and World Services Group.
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Afridi & Angell’s inBrief provides a brief overview and commentary on recent legal announcements and developments. Comments and
opinions contained herein are general information only. They should not be regarded or relied upon as legal advice.
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