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PREFACE

This edition has been revised to describe domestic tax changes that have occurred in each
jurisdiction since the last edition, including those made, and proposed, in response to the
covid-19 pandemic. Where appropriate, the contributors also update the progress made in
their respective jurisdictions in implementing laws to comply with the Base Erosion and
Profit Shifting (BEPS) Actions.

The pandemic’s economic impact has been profound, and while temporary reliefs
have been introduced in many countries, and are described, at this stage it is unclear how
countries will change their tax laws in the longer term and balance the need to recover the
enormous costs of the pandemic with the desire to stimulate economic growth in contracting
economies. How this conflict will evolve and be resolved seems likely to be the major tax
story of 2021. This preface will make some tentative observations in this area.

As will be seen from the chapters herein, in 2020, countries continued to implement
changes to their domestic laws to comply with BEPS Actions notably in respect of hybrid
entities and instruments, controlled foreign companies and transfer pricing. One key area
highlighted last year, which has progressed in 2020, is the taxation of the digital economy. In
October 2020, the OECD published two blueprints and launched a public consultation as
part of its work on the taxation of the digital economy. These blueprints are key developments
in the international conversation on the challenges of taxing the digital economy. However,
although the OECD has progressed efforts in 2020 to find a consensus, many countries,
frustrated by the lack of concrete law, are progressing their own unilateral measures to
tax the digital economy. For example, Spain’s ‘Google Tax’ is due to come into force on
16 January 2021 and the United Kingdom has already introduced a Digital Services Tax.
Pressure for unilateral action is likely to increase as countries look for new tax sources to
recover revenue spent on fighting covid-19. Potentially taxation of digital companies allows
many economies to raise material amounts of tax revenue without an adverse economic impact
on the recovery in their own jurisdictions, where the digital taxpayers often have minimal
presence and pay little tax. However, that analysis must factor in whether the US, that has most
to lose (as many of the largest digital companies are US-based), will take retaliatory action.
The previous political regime showed that it is willing to impose tariffs on goods imported
from countries that unilaterally impose a digital tax. This is an area to watch carefully in
2021. The increased pressure to tax the digital economy because of the covid-19 pandemic
has been acknowledged by the OECD, with the OECD Secretary-General stating on an
online press conference on 12 October 2020 that digital businesses that are thriving during
the pandemic would ‘be the targets’ of countries looking for resources to ‘make ends meet’.

Many countries have introduced packages of short-term tax measures to help businesses
and individuals through the pandemic. These may comprise deferring tax payments and
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Preface

extending filing deadlines, to subsidies such as those afforded to businesses that furloughed
staff and measures allowing more generous loss carry-back. The question countries must face
in 2021 is how long they can afford to provide these short-term reliefs and what will replace
them. There is a lot of pressure to help certain sectors particularly hard hit by the pandemic
such as tourism and hospitality and, for example, Austria’s reduction in VAT to 5 per cent on
restaurants, and admission to cultural events for 2021 is the sort of measure one might expect
to be introduced elsewhere.

The wider question is how countries can reconcile the desire to provide economic
support and stimulus for growth after the pandemic with the need to recover the budget
deficit caused by covid-19 pandemic-related costs: how to raise additional tax from shrinking
economies, without stifling any recovery. As referred to above, one obvious target is to tax
the digital economy; another possible avenue is to introduce measures that encourage inward
investment. It is also likely that in the drive to increase tax revenues, many tax authorities
will take a far more aggressive and proactive approach to recover tax and penalties from tax
payers regarded as non-compliant or participating in perceived tax avoidance. However, it
would be naive to imagine that these sorts of measures alone will be enough and even if one
factors in tax changes in areas such as personal capital taxes, it seems likely that some increase
in business and personal income taxes will be needed.

How US tax reform in 2021, post the presidential election, evolves is another factor
likely to impact the wider tax landscape and is an area that needs to be kept under review.

It is hoped that this volume will prove to be a useful guide to the tax rules in the
jurisdictions where clients conduct their businesses. Each chapter aims to provide topical and
current insights from leading experts on the tax issues and opportunities in their respective
jurisdictions. While specific tax advice is always essential, it is also necessary to have a broad
understanding of the nature of the potential issues and advantages that lie ahead; this book
provides a guide to these.

I should like to thank the contributors to this book for their time and efforts, and above
all for their expertise. I would also like to thank the publisher and the team for their support
and patience. I hope that you find the work useful, and any comments or suggestions for
improvement that can be incorporated into any future editions will be gratefully received.

The views expressed in this book are those of the authors and not of their firms, the
editor or the publishers. Every endeavour has been made to ensure that what you read is the
latest intelligence.

Tim Sanders
London
January 2021
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Chapter 33

UNITED ARAB EMIRATES

Silvia A Pretorius'

I INTRODUCTION

"The United Arab Emirates (UAE) was established in 1971 under a written constitution as a
federation of the seven emirates of Abu Dhabi, Ajman, Dubai, Fujairah, Ras Al Khaimah,
Sharjah and Umm Al Quwain. The significance of the UAE economy is based on the
discovery, in the 1950s in Abu Dhabi and the 1960s in Dubai, of major quantities of crude
oil and the subsequent generation of very substantial revenues from its export, especially
following the price increases in 1973.

Abu Dhabi is the federal capital of the UAE, and the site of a number of federal
ministries, the UAE Central Bank, and other government institutions and agencies.

Under the Constitution of the UAE, each of the seven emirates retains a very substantial
measure of control over the conduct of governmental affairs within the emirate. The
important subjects over which the federation exercises control are defence, foreign affairs,
communications, education and health. In addition, the federation has legislative authority
with regard to a number of matters, including commercial and corporate law. The individual
emirates retain control over all matters not specifically stated in the Constitution to be under
federal authority.

The UAE attracts substantial foreign direct investment (FDI). FDI inflow into the
UAE jumped over 34 per cent to US$14 billion in 2019 as compared to US$10.4 billion in
the previous year and the UAE surpassed Turkey to become the largest recipient of foreign
investment last year in the Middle East and also accounted for half of the total investment
that flowed into the region in 2019, according to the World Investment Report released by
the UN Conference on Trade and Development.? Key advantages for investing and doing
business in the UAE include the fact that the UAE has a stable economic and political
background, and that it provides a unique geographical location for worldwide business
opportunities. Many financial institutions and international industrial companies have
taken advantage of the location’s appeal. Other factors include no income tax (with limited
exceptions), fast population growth in recent years and the absence of exchange control or of
any constraint relating to repatriation of funds.

Despite the recent global economic crisis, the UAE has in excess of 97 billion barrels
of proven oil reserves, or about 8 per cent of the world’s proven oil reserves, and Abu Dhabi
commands one of the wealthiest sovereign investment funds in the world. Furthermore, the
UAE has one of the highest incomes per capita in the world, and the UAE ranked 11th out of

1 Silvia A Pretorius is a senior associate at Afridi & Angell.
2 ‘UAE becomes largest FDI recipient in the Middle East’, Khaleej Times, 16 June 2020.
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190 countries in the 2019 Doing Business ranking published by the World Bank. The UAE
is the highest-ranking economy in the Middle East and North Africa, and joins the World
Bank’s top 20 ranking out of 190 economies for the first time. All of these factors should see
the UAE continue to have a per capita income in the foreseeable future that is among the
highest in the world, and continue to remain a preferred jurisdiction for inward investment.

I COMMON FORMS OF BUSINESS ORGANISATION AND THEIR TAX
TREATMENT

The types of business entity most commonly used in the UAE by inward-investing corporates
and non-residents are companies or branch offices of foreign companies created under UAE
Federal Law No. 2 of 2015 on Commercial Companies (the Companies Law). Another
commonly used option is establishing an entity in one of the many free zones in the UAE.

Prior to discussing these various corporate structures in more detail, it is important
to note that there is no federal income tax law in the UAE, and although all but one of the
emirates have statutory income tax laws providing for tax on corporate bodies that are still
technically effective with certain exceptions (principally oil-producing businesses and banks),
a foreign business currently investing inwardly can safely conclude that its activity will not
be subject to taxation.

i Corporate

The Companies Law applies to all companies established in the UAE, and to foreign
companies with one or more branches in the UAE. It regulates existing branch offices of
foreign companies, and contains regulations for the establishment of new branch offices of
foreign companies. It does not apply to sole proprietorships or to non-commercial entities.

The following provisions of the Companies Law are of particular importance: all
companies organised in the UAE are required to have a minimum of 51 per cent UAE
national ownership;® all branch offices of foreign companies are required to have a national
agent unless the foreign company has established its offices pursuant to an agreement with
the federal government or an emirate government; and all general partnership interests must
be owned by UAE nationals.

The Companies Law provides for the organisation of five types of businesses: joint
liability company, simple partnership company, limited liability company (LLC), public
shareholding company and private shareholding company.

The LLC is the preferred choice of corporate vehicle in the UAE. An LLC must have
at least one and not more than 50 owners. Foreigners (individuals or corporate entities) are
permitted to hold minority shareholdings of up to 49 per cent of the capital of the LLC.

A new law regarding foreign investment in the UAE was announced during 2018,
being Federal Decree-Law No. 19 of 2018 On Foreign Direct Investment. A detailed analysis
of the new Foreign Direct Investment Law is beyond the scope of this chapter.

The Foreign Direct Investment Law provides that a Foreign Direct Investment
Committee (the Foreign Direct Investment Committee) shall be formed by a decision of the

3 Citizens of other Cooperation Council for the Arab States of the Gulf (GCC) countries are generally
treated like UAE citizens for the purposes of meeting the 51 per cent ownership requirement, although
there is a small list of exceptions for certain types of businesses. The GCC Member States are Bahrain,

Kuwait, Oman, Qatar, Saudi Arabia and the UAE.
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Cabinet and shall be presided over by the UAE Minister of Economy. The Foreign Direct

Investment Committee shall have the authority to study and provide recommendations to

the UAE Cabinet, after coordinating with the local governments, regarding the following:

a  setting out a list of economic activities that may be carried out by a company wholly
owned by foreign investors in the United Arab Emirates (the Positive List);

b adding certain sectors and activities to the list of the sectors and activities that are not
available to foreign investors;

¢ approving foreign investment projects to conduct activities that are not set out in the
Positive List following recommendations made by the relevant licensing governmental
departments; and

d deciding on the benefits granted to foreign direct investment projects in the UAE.

The Prime Minister of the UAE issued a statement on 2 July 2019 announcing the
Cabinet’s approval of a Positive List of 122 economic activities in sectors such as agriculture,
manufacturing, renewable energy, electronic commerce, transportation, arts, construction
and entertainment. While permitting majority or 100 per cent foreign ownership in certain
sectors would be a major development, the Positive List imposes additional requirements
such as minimum capital requirements on some activities, obligations to employ advanced
technology on other activities, and requirements to contribute to the Emiratisation of the
workforce on others. For many business and service activities, existing restrictions and
qualifications are expressly retained.

The Companies Law gives the shareholders considerable freedom in structuring the
articles of association for the LLC, and particularly those provisions regarding the management
and governance of the LLC, according to their particular needs. Inter alia, the parties are free
to include provisions allowing the minority shareholder to retain considerable management
control of the LLC. This makes the LLC a useful vehicle for foreign companies wishing to set
up subsidiaries in the UAE. An LLC may be licensed to conduct any lawful activity, except
for the business of insurance, banking and investment of money for the account of others.

Despite the restriction of foreign ownership to 49 per cent, foreign investors continue
to invest in local companies. To facilitate this, practices have developed to work around the
51 per cent local shareholder requirement. Various contractual arrangements and powers
of attorney are often put in place between the UAE shareholder and the foreign owner
confirming that the foreign party has the right to receive all distributions, including profits
and assets on a liquidation, to exercise all voting rights and to manage the business. In turn,
the UAE shareholder agrees not to interfere with the management of the business, not to
make any claim for profits, capital, assets, equipment, dividends, ownership or voting rights,
not to transfer or pledge his or her shares, and to provide all reasonable assistance required
from him or her.

In exchange for this, the foreign party will pay an annual fee to the UAE shareholder,
and accept all liabilities of the company and indemnify the UAE shareholder in respect of
any claims and losses brought against him or her as shareholder (as long as he or she is not
at fault or in breach).

Although such contractual arrangements are widely used in the UAE, they have not
been fully tested in the courts and remain an uncertain tool. In practice, such arrangements
are not often challenged, and a court could seek to give effect to such agreements as a
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private agreement between the parties where third-party interests are not thereby prejudiced.
However, a law that came into effect in 2009 may have potential implications for such
agreements.*

The second preferred choice, a branch of a foreign company, is required by Article 329
of the Companies Law to have a sponsor (termed a national agent). The national agent must
be a UAE national or a company wholly owned by UAE nationals. The national agent has no
ownership rights in the branch, and is responsible only for rendering certain basic services, but
is not responsible for any financial or other liabilities or obligations of the foreign company.
In exchange for this, the foreign party will pay an annual fee to the national agent (usually
called a sponsorship fee), and accept all liabilities of the branch and indemnify the national
agent in respect of any claims and losses brought against him or her as national agent (as long
as he or she is not at fault or in breach). Terminating a relationship with a national agent
can often be difficult as a practical matter, and will require the continuing cooperation and
consent of the national agent.

The national agent is not the same as a commercial agent, and the provisions of Federal
Law No. 18 of 1981 Regulating Commercial Agencies Law (Commercial Agencies Law)
(discussed below) should not apply to the national agent.

The term ‘free zone’ refers to one of the many areas designated as such within the UAE.
Free zones are often established to cater to particular types of businesses.

Foreign companies are generally permitted to establish branches in free zones, and
such branches are exempt from the requirement to appoint a local agent. Legislation in each
of the free zones also permits the incorporation of corporate entities that exist and operate
outside the purview of the Companies Law, and that do not require the involvement of a
UAE national partner (i.e., 100 per cent foreign ownership is permitted). The establishment
of a free zone branch or a corporate entity is handled by the relevant free zone authority. Free
zones generally guarantee freedom from corporate and income taxes for a specified period.

Having said the above, on 23 November 2020, His Highness Sheikh Khalifa bin Zayed
Al Nahyan, President of the UAE, passed a decree allowing foreign investors to own 100% of
UAE companies based on the mainland (i.e., outside of the free zones). This change is expected
to come into effect as early as December 2020. The decree will introduce amendments to the
Companies Law, and the change will remove the requirement for commercial companies
to have a major UAE national shareholder or agent, providing for full foreign ownership of
onshore companies. The Companies Law is set to be amended to allow for such changes.
Certain sectors such as oil and gas, transport and utilities and strategic areas are exempt.

The decree will provide for the establishment of a committee to propose activities
of strategic importance and the measures required for companies seeking to be licensed to
undertake such activities. These measures may include specified levels of minimum share
capital and other relevant measures. However, it remains to be seen what approach will be
taken by the committee.

Conceptually, companies operating in a free zone are treated as offshore or foreign
companies for non-export purposes, and are not permitted to conduct business activities

4 UAE Federal Law No. 17 of 2004 concerning Commercial Concealment came into effect in late 2009 and,
although its intended purpose and implications are open to interpretation, has raised concerns about the

validity and enforceability of such contractual arrangements.
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within the rest of the UAE without complying with the rules generally applicable to the
establishment of a foreign business presence. Normal import duties are payable on sales by
free zone companies to customers within the UAE.

In 2005, the Emirate of Dubai launched the Dubai International Financial Centre
(DIFC). The DIFC represents a radical development, in that it is designed to operate
independently of UAE civil and commercial laws generally, and it has its own legislation
and court system modelled generally on English common law. The language of the DIFC
is English, and a majority of DIFC judges have common law experience. Similarly, the Abu
Dhabi Global Market (ADGM) was established pursuant to Abu Dhabi Law No. 4 of 2013
as a financial free zone in the Emirate of Abu Dhabi, with its own civil and commercial laws.
The ADGM commenced operations in 2015.

As an alternative option, many foreign companies will appoint a commercial agent to
offer their goods and services to consumers in the UAE through local agents and distributors.
The Commercial Agencies Law governs the relationship between foreign principals and
local agents and distributors. It offers significant protections to the local party if the agency
or distributorship is registered with the Ministry of Economy. To register the agency or
distributorship, the agent or distributor must be a UAE national or acompany wholly owned by
UAE nationals. The statutory protections to the local party flowing from registration include,
inter alia, exclusivity, restrictions on the foreign party’s right to terminate or withhold renewal
of the relationship, and the right to receive compensation on termination or non-renewal of
the relationship. Although there are a number of disadvantages to registration of an agency
or distributorship from the foreign party’s perspective, certain government departments may
insist on dealing only with registered agents or distributors.

ii ~ Non-corporate

All general partnership and limited partnership interests can only be owned by UAE
nationals. They are not subject to any taxation and are not fiscally transparent as, unlike
other companies, they are not required to have their annual financial statements audited by
accountants registered in the UAE and to submit such audited statements to the Ministry of
Economy.

IIT DIRECT TAXATION OF BUSINESSES

i Tax on profits

There is no federal income tax law in the UAE, or any federal taxes on income (except as
noted further below in this section). Accordingly, the pre-federation income tax decrees of
the individual emirates remain applicable.

Corporate income tax statutes have been enacted in each of the emirates, but they are
not implemented. Instead, corporate taxes are collected with respect to branches of foreign
banks (at the emirate level) and courier companies (at the federal level). Further, emirate-level
‘taxes’ are imposed on the holders of petroleum concessions at rates specifically negotiated in
the relevant concession agreements. There is no personal income tax.

5 Many agency relationships in the UAE are not registered, and non-registration generally works to the

foreign principal’s advantage.
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Dubai and certain other emirates impose taxes on some goods and services (including
sales of alcoholic beverages, hotels, restaurant bills, and residential and commercial leases).

Although there is currently no sales tax or value added tax (VAT) in the UAE, notable
headway has been made in the move to introduce VAT and corporate tax in the UAE.

On 27 November 2016, the Member States of the GCC signed the Unified VAT
Agreement for the Cooperation Council for the Arab States of the Gulf (the GCC VAT
Framework Agreement). The GCC VAT Framework Agreement provides that each GCC
state will be allowed to introduce its own VAT regime, providing that common principles are
adopted by all GCC states.

The UAE has introduced a number of new laws to be able to prepare for the
implementation of VAT. The Federal Tax Authority was established under Federal Law
No. 13 of 2016, and will be in charge of managing and collecting federal taxes and related
fines, distributing tax-generated revenues and applying the tax-related procedures in force in
the UAE.

Following on the Federal Tax Authority, the Tax Procedures Law was then issued as
Federal Law No. 7 of 2017. The Tax Procedures Law establishes the framework for federal
taxes administration in the UAE.

Thereafter, Federal Decree-Law No. 8 of 2017 (the VAT Law) was issued, and a
dedicated tax website launched for the Federal Tax Authority. The VAT Law is based on the
common principles agreed in the GCC VAT Framework Agreement, and sets the general
rules for the implementation of the new tax and includes some details on the goods and
services subjected to VAT, as well as those that will receive special treatment. The VAT Law
introduced a 5 per cent VAT starting January 2018, and this is imposed on a taxable supply
of goods or services for consideration and deemed supplies by a taxable person conducting
business in the UAE and the import of taxable goods. The supplier of the goods or services,
the importer of taxable goods and the taxable person registered for VAT who acquires goods
will be required to account for VAT. Registration is mandatory for any taxable person if the
total value of its taxable supplies made within the UAE exceeds the mandatory registration
threshold of 375,000 dirhams over the previous 12-month period or if it is anticipated that
the taxable supplies will exceed the threshold in the next 30 days. VAT registration will be
optional if the mandatory registration threshold requirement (375,000 dirhams) is not met,
but the voluntary registration threshold (187,500 dirhams) has been exceeded. The VAT Law
provides for tax grouping, which allows companies with common control or ownership to
be combined together into one entity for the purposes of VAT. Zero-rated supplies include
certain exports, international transportation, supply of certain education and healthcare
services and related supplies, certain investment grade precious metals, supply of crude oil
and natural gas, supply of newly constructed residential properties within three years of
completion and supply of certain land, sea and air means of transportation. Exempt supplies
will include certain financial services, residential supplies, bare land and local passenger
transport. Provision is made for reverse charging VAT on certain transactions between entities
within the GCC. As of October 2017, the Federal Tax Authority has commenced accepting
registrations for VAT through its online portal.

While the VAT Law provides a framework for implementation of VAT in the UAE,
the operative provisions are contained within the VAT Law’s Executive Regulations, issued as
Cabinet Decision No. 52 of 2017. The Executive Regulations provide additional legislative
and procedural guidance to the application of VAT within the UAE, specifically where
it concerns the tax treatment of free zone entities. Cabinet Decision No. 52 of 2017 also
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outlines supply of goods and services in all cases, including supply in special cases, supply of
more than one component and exemption related to legal supply. The regulation also defines
the mandatory and voluntary tax registration thresholds, exceptions from registration, tax
grouping, as well as the process to apply for deregistration.

Revenues from the UAE’s value added tax exceeded government expectations in 2018,
reaching 27 billion dirhams compared to the government’s original projection of 12 billion
dirhams, and accounted for 1.7 per cent of the UAE’s 2018 nominal GDP?°

Separately, the Ministry of Finance (MOF) has announced that it is still studying
reforms to the UAE corporate tax regime, that the tax rate is under study and that businesses
will be given at least one year to prepare for any changes. As there are still many stages to go
through before a corporate tax law is enacted, there is still no firm timeline in place for the
implementation of this corporate tax law.

Each emirate, except for Umm Al Quwain, has an income tax decree. The income tax
decrees of the emirates of Fujairah (1966), Sharjah (1968), Ajman (1968), Dubai (1969)
and Ras Al Khaimah (1969) are based on and broadly similar to the Emirate of Abu Dhabi
Income Tax Decree of 1965 (together, as amended, Income Tax Decrees), which will be the
basis for discussion here.” No other taxes are imposed on corporate income.

Taxable persons are defined as juristic entities or any branches thereof,® wherever
organised, that conduct trade or business’ at any time during the tax year through a permanent
establishment'® based in the respective emirate, whether directly or through the agency of
another juristic entity, unless exempted.!! The Income Tax Decrees make no distinction
between resident and non-resident corporations, but instead define a taxable person as, inter
alia, having a permanent establishment within the respective emirate.

Banks

The principal difference in the treatment of local and foreign commercial banks is that local
banks are not subject to any taxation on their income, whereas foreign banks may be subject
to taxation at the emirate level. Additionally, a foreign bank may not establish more than
eight branches in the UAE. The tax paid by banks varies from emirate to emirate and also

6 ‘UAE’s VAT collections exceeds expectations by a wide margin in 2018’, Khaleej Times, 3 June 2019.

7 The official language in the UAE is Arabic; as such, all legislation is promulgated in Arabic. The discussion
in this chapter is based largely on unofficial translations of this legislation, although the official Arabic texts
of the Abu Dhabi Income Tax Decree of 1985 (as amended) (Abu Dhabi ITD) and the Dubai Income
Tax Decree of 1969 (as amended) (Dubai ITD) have been consulted. Some of the material differences in
treatment between the Abu Dhabi ITD and the Income Tax Decrees of the other emirates are indicated in
these footnotes.

8 Abu Dhabi ITD, Article 2(3) refers to a ‘body corporate’, a term that does not refer solely to corporations.
Dubai ITD, Article 2(3) refers to any ‘body having juristic personality’ as being a taxable person.

9 Conduct of trade or business encompasses the sale of goods or rights therein; the operation of any
manufacturing, industrial or commercial enterprise; the leasing of property; and the rendering of services.
The simple purchasing of goods or rights therein is excluded (Abu Dhabi ITD, Article 2(4)). Dubai ITD,
Article 2(6)(e) specifically includes the production of petroleum or other hydrocarbons. The Fujairah
Income Tax Decree of 1966 (Fujairah ITD), Article 1 provides that only entities engaged in oil production
or extraction of other natural resources are taxable persons.

10 ‘Permanent establishment’ is defined as a branch, place of management or other place of business. It does
not include an agency relationship unless the agent is authorised, and habitually exercises this authority, to
conclude contracts on behalf of the principal (Abu Dhabi ITD, Article 2(10)).

11 Abu Dhabi ITD, Article 2(3).
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within each emirate where certain banks are allowed to make annual payment of an agreed
sum without reference to the level of profits or losses. In Abu Dhabi, banks are required to
pay a tax of 20 per cent on net profits.

The government of Dubai issued Regulation No. 2 of 1996 (Regulation No. 2) setting
out guidelines to be used by branches of foreign banks in calculating income tax due to
the government of Dubai from taxable income arising from the conduct of business in the
Emirate of Dubai.

Foreign banks operate in the Emirate of Dubai without local equity participation
pursuant to special arrangements with the government. Generally, foreign banks are required
to pay 20 per cent of their net profits to the government of Dubai as an income tax. Regulation
No. 2 enumerates the permissible deductions that foreign banks may take in determining
taxable income. For example, a foreign bank may not deduct more than 2.5 per cent of
its total revenue in any year for head office charges and regional management expenses
combined. Furthermore, centralised or shared expenses (including regional management
expenses) of foreign branches of banks operating in Dubai may be deducted on a prorated
basis. Head office expenses must be reflected in the Dubai branch’s books and certified by the
external auditors of the bank’s head office.

The guidelines also set out acceptable methods for calculating ‘doubtful debts’, losses,
amortisation of assets and capital expenditures. Losses may be carried forward and set off
against taxable profits in the next tax year. Losses, however, may not be deducted from a
previous year’s tax obligation.

Branches must file an annual tax declaration together with audited financial statements.
The financial year for foreign banks operating in Dubai must be 1 January to 31 December.
Taxes are due and payable to the Dubai Department of Finance no later than 31 March of
the following year. The penalty for late payment has been fixed at 1 per cent for each 30-day
period that such payment is in arrears.

Oil companies

The revenue of oil-producing companies is subject to the payment of both a royalty and an
income tax. Royalties are calculated as a percentage of total revenue derived from production,
while the income tax is calculated on net profit after depreciation.

In the Emirate of Abu Dhabi, the Supreme Petroleum Council (SPC), created pursuant
to Abu Dhabi Law No. 1 of 1988, was designated as the supreme authority responsible for
petroleum affairs in Abu Dhabi in charge of formulating and implementing policy in the oil
sector. However, Law No. 1 of 1988 did not delegate to the SPC any powers of the Ruler to,
inter alia, levy taxes on petrochemical activities in Abu Dhabi according to the Abu Dhabi
ITD. Accordingly, any royalties levied by the SPC on concessions in the Emirate of Abu
Dhabi are not taxes levied in accordance with the Abu Dhabi ITD, but duties levied pursuant
to the SPC’s role as a petroleum policy and regulatory body, and distinct from the power of
the sovereign or ruler of Abu Dhabi to impose taxes.

A taxpayer’s taxable income is defined as its net income arising in the respective emirate
from the conduct of trade or business, after making permitted deductions.'? Taxable income

12 Abu Dhabi ITD, Articles 2(5) and 6.

494

© 2021 Law Business Research Ltd



United Arab Emirates

is to be computed by the method of commercial accounting regularly used by the taxpayer

for its own records, provided that such method fairly reflects taxable income. Such method

may be on either a cash basis or an accrual basis."
Costs and expenses incurred in the production of income are treated as deductions."

Such deductions include:

a  the direct costs to the taxable person of producing goods sold or of providing services
rendered by it;"®

4 other costs and expenses incurred by the taxable person for the purpose of carrying on
trade or business;'*

¢ a specified annual allowance in respect of depreciation, obsolescence, exhaustion or
amortisation of physical and intangible assets;'”

4 uninsured losses sustained by the taxable person in connection with carrying on trade
or business;'® and

e any net operating loss of the taxable person incurred in carrying on trade or business
that is carried forward from a previous tax year.”

Deductions allowed to a taxable person dealing in 0il*® as costs and expenses incurred for
the purpose of carrying on trade or business are specifically defined” to include certain
costs and expenses incurred for the exploration for and development of petroleum or other
hydrocarbons,? and certain royalties paid on crude petroleum dealt in by such taxable
person,” but not to include any sums included in the credit aggregate? or certain sums paid
to the ruler of the respective emirate as the ruler’s share in profits from oil under an agreement

between the taxpayer and the ruler.”

13 id., Articles 5(1) and 5(2).

14 id., Article 6(1). In Dubai, banks are expressly permitted to treat as deductions head office overhead
expenses charged to branches in Dubai (government of Dubai, Circular to All Banks Subject to Dubai Tax,
24 December 1984).

15 Abu Dhabi ITD, Article 6(1)(a).

16 id., Article 6(1)(b).

17 id., Article 6(1)(c).

18 id., Article 6(1)(d).

19 id., Article 6(1)(e). Dubai ITD does not provide for loss carry-forward, but does provide for deduction
of losses on sales of certain depreciable property (Article 4(1)(d)), and of 10 per cent of certain expenses
incurred prior to commencing trade or business in Dubai (Article 4(1)(e)).

20 ‘Dealing in oil’ is defined by Abu Dhabi ITD, Article 2(15) as ‘dealing [. . .] in oil or in rights to oil’.

21 But not in Dubai ITD.

22 id., Article 6(2)(a)(i).

23 id., Article 6(2)(a)(ii). The royalty payable under all concession agreements is 14.5 per cent pursuant to
Article 1 of Federal Decree No. 55 of 1974.

24 Abu Dhabi, ITD Article 6(2)(a)(iii). Article 2(18) provides as follows:
.. . credit aggregate’ means in relation to 0il of a producing company the aggregate value of all royalties (other
than royalties on Crude Petroleum equal to one eighth of the value, or such greater amount as may from time to
time be agreed between the Ruler and such producing company, at the applicable posted price in Abu Dhabi, of
crude petroleum produced in Abu Dhabi and exported therefrom) and rentals, and of all taxes (other than the
tax imposed by this Decree), duties, imposts and other exactions of a like nature and of any payments in lieu of
any tax which accrue from or are paid by whomsoever to the Ruler or to any State, governmental or other public
authority in Abu Dhabi (whether central or local) in respect of the relevant income tax year in connection with
the production, transportation, sale, shipment or export of such oil.

25 Abu Dhabi ITD, Article 6(2)(a)(iv).
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The following amounts may not be deducted from the taxable income of a taxable
person dealing in oil: expenses deemed to be contributions to capital by agreement with the
ruler of the relevant emirate,” sums included in the credit aggregate,”” and certain sums paid
to the ruler of the respective emirate as the ruler’s share in profits from oil under an agreement
between the taxpayer and the ruler.”® No non-deductible business expenses are specifically
enumerated with respect to taxable persons not dealing in o0il.?”

An annual deduction in respect of the depreciation, obsolescence, exhaustion or
amortisation of physical and intangible assets calculated as a reasonable percentage of the
original cost of such assets, and any additions thereto, are allowed. For certain specified assets,
a straight-line depreciation in percentages stipulated in the Abu Dhabi ITD is presumed
reasonable, subject to proof to the contrary.*

The total of deductions for depreciation and losses in any tax year in respect of any asset
may not, when added to the total of deductions previously allowed in respect of that asset,
exceed the actual cost to the taxable person of such asset.>!

The Income Tax Decrees do not specifically address accounting issues relating to stock
and inventory as a discrete category of asset. Therefore, valuation of stock and inventory may
be accomplished by the method of commercial accounting regularly used by the taxpayer in
maintaining its own records, provided that it fairly reflects the taxpayer’s taxable income.*
The Income Tax Decrees do not specifically refer to the depreciation of stock and inventory.*

As the Income Tax Decrees do not specifically address the treatment of reserves, such
treatment is to be governed by the method of commercial accounting regularly followed
by the taxpayer in keeping its own records, provided that such method fairly reflects the
taxpayer’s taxable income.

The Income Tax Decrees do not provide that dividends paid affect the taxpayer’s taxable
income; nor do they require a dividend-paying taxpayer to withhold a portion of the dividend
as a withholding of the recipient’s income tax.

Dividends received and income from capital gains are treated no differently from other
types of income.

Losses

Net operating losses not allowed to be deducted from a taxpayer’s income in a tax year may
be carried forward indefinitely.®

26 id., Article 6(2)(2)(i).

27 id., Article 6(2)(a)(iii). See footnote 25 for a definition of credit aggregate.

28 Abu Dhabi ITD, Article 6(2)(a)(iv).

29 The corresponding non-deductible business expenses apply to all taxpayers under Dubai ITD,

Article 4(1)(b).

30 Abu Dhabi ITD, Article 6(1)(c)(i).

31 id., Article 6(c)(iii).

32 id., Articles 5(1) and 9.

33 id., Article 6(1)(c).

34 Abu Dhabi ITD, Articles 5(1) and 9.

35 id., Article 6(2)(e). In Dubai, banks are not permitted to make general provisions for bad debts, but are
permitted to make specific provisions in respect of doubtful customer accounts (government of Dubai,
Circular to All Banks Subject to Dubai Tax, 24 December 1984). A bank may carry forward losses no more
than two years (id.).
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Rates
Taxable amount Zero to 1 1,000,001 to | 2,000,001 to 3,000,001 to 4 4,000,001 to 5 5,000,001
(dirhams) million 2 milllion 3 million million million and over
Rate - 10 per cent 20 per cent 30 per cent 40 per cent 50 per cent

The rates™ of tax payable on income of oil-producing taxpayers in the emirates are as follows:
a4  Ajman and Fujairah: 50 per cent;””

4 Abu Dhabi and Dubai: 55 per cent;* and

¢ Sharjah: 65 per cent.”’

Ras Al Khaimah has no separate provision governing petroleum-producing taxpayers.*

Administration

All foreign companies, public and private shareholding companies, LLCs and share
partnership companies are required to have their annual financial statements audited by
accountants registered in the UAE, and to submit such audited statements to the Ministry of
Economy. Branch offices of foreign companies are required to prepare their annual accounts
on an independent basis for operations in the UAE, and to maintain the necessary books
and documents of account within the UAE. Pursuant to the Companies Law, every LLC
or joint-stock company is now required to keep its accounting books in its head office for a
period of at least five years from the end of the financial year of the company.*!

Within three months of the end of each tax year (1 January to 31 December), taxable
persons are required to file a provisional income tax return. Taxable persons with taxable
income below the threshold of 1 million dirhams are exempted unless specifically directed to
file. The returns are filed with the respective director of tax appointed pursuant to the Income
Tax Decrees.*

Income tax is to be paid in quarterly instalments based upon the provisional declaration.
Within nine months of the end of the tax year, taxable persons are required to file a final
income tax declaration. Discrepancies between the provisional and final declarations are to
be reconciled by adjustment of the final quarterly tax instalment and, if necessary, a partial
tax refund.

36 Abu Dhabi ITD, Article 4(1); Ajman Income Tax Decree of 1968 (Ajman ITD), Article 4(1); Dubai ITD,
Article 2(19)(a); Sharjah Income Tax Decree of 1968 (as amended) (Sharjah ITD), Article 4(1). Fujairah
ITD omits this progressive tax on non-petroleum producing entities. Under the Dubai ITD, a taxpayer
whose income reaches a particular tax bracket has the rate of that bracket imposed on his or her entire
income. In contrast, the other income tax decrees impose the progressive tax rates only on that portion of
the taxpayer’s income that falls into the relevant brackets.

37 Ajman ITD, Article 4(2); Fujairah ITD, Article 1; Ras Al Khaimah Income Tax Decree of 1969 (as
amended), Article 4(2).

38 Abu Dhabi ITD, Article 4(2); Dubai ITD, Article 2(19)(b).

39 Article 4(2), Sharjah ITD.

40 Ras Al Khaimah Income Tax Decree of 1969 (as amended), Article 4.

41 Companies Law, Article 26.

42 Abu Dhabi ITD, Article 8(1).

43 id., Article 8(2).
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Failure to file the declaration or to pay income tax without reasonable cause incurs
liability for a fine of 1 per cent of the amount payable for each 30-day period or portion
thereof during which the failure continues. Extensions of time for filing may be granted upon
proof of a justifiable reason.*

The director of tax has power to inspect relevant books and records.”” Penalties for
falsification of records or making false statements include imprisonment or a fine, or both.
A taxable person affected by such falsification, if legally responsible, is also liable to a fine.*

Disputes as to the application of the tax laws are subject to the jurisdiction of the UAE
courts or, by agreement, to arbitration.?”

ii  Other relevant taxes

Establishment of a branch office or an LLC in the UAE will entail payment of various fees in
the course of the licensing and registration process. Although these fees are not taxes as such,
the amounts involved can be significant and should be taken into consideration as a potential
cost of doing business in the UAE.

Establishment of a branch office in the UAE will also mean payment of sponsorship
fees to the national agent of such branch.

Customs duties are generally low. Under the GCC agreement to impose uniform rates
for customs duties, the UAE imposes a uniform 5 per cent customs duty on the import of
goods from outside the GCC.* Limited exemptions apply to military and security purchases
and some foodstuffs.

Federal Decree Law No. 7 of 2017 introduced an excise tax in the UAE on certain
products and became effective as of 1 October 2017. A reasonably high rate of tax on a
limited number of goods is imposed by way of an excise tax. This includes a 50 per cent excise
on carbonated drinks and a 100 per cent excise on energy drinks and tobacco products.

The Federal Tax Authority announced that the excise tax will be imposed upon electronic
smoking devices and tools and sweetened beverages with effect from 1 January 2020, in
accordance with the Cabinet and Ministry of Finance decisions issued in this respect.”

IV  TAX RESIDENCE AND FISCAL DOMICILE

i Corporate residence

Tax residency is not clearly defined under UAE law in the absence of any enforced income tax
legislation. The Income Tax Decrees make no distinction between resident and non-resident
corporations, but instead define a taxable person as, inter alia, having a permanent
establishment within the respective emirate. In addition, double taxation treaties provide a
basis for determining tax residency under the applicable treaty. Eligible foreign companies
can obrtain tax residency certificates from the MOFE.

44 id., Article 8(3).

45 id., Article 11.

46 id., Article 12.

47 id., Article 13.

48 In 2003, the GCC became a customs union (i.e., a free trade area with a common 5 per cent external
customs tariff).

49 Cabinet Decision No. 52 of 2019 On the Excise Goods, Tax Percentages Imposed Thereon, the Way of
Calculating the Excise Rates and Ministerial Decision No. 236 of 2019.
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ii ~ Branch or permanent establishment

Entities incorporated outside of the UAE can have a fiscal presence through licensed branches
in the UAE. Indeed, a branch of a foreign company is treated the same as a company
incorporated in the UAE under the Income Tax Decrees, as both constitute permanent
establishments in the UAE. However, with limited exceptions (discussed above), there are no
UAE tax consequences as a result of such fiscal presence.

Tax residence may be relevant to tax considerations in the foreign company’s home
jurisdiction under the relevant double taxation treaty.

V  TAXINCENTIVES, SPECIAL REGIMES AND RELIEF THAT MAY
ENCOURAGE INWARD INVESTMENT

i Holding company regimes

While the Companies Law has introduced the concept of a holding company, whereby a
holding company can be incorporated as either a joint-stock company or an LLC, and can
establish subsidiaries inside the UAE or abroad, or has control of existing companies by
holding shares or stocks enabling such holding company to control the management of the

subsidiary and to have influence on the resolutions of the subsidiary,® the applicable laws and
regulations in the UAE do not provide for any special holding company regimes.

ii IP regimes

Similarly, there are no special IP regimes in the UAE.

iii  State aid

Tax law should be considered in the context of any major project, notwithstanding that
the UAE is generally a tax-free jurisdiction. The tax treatment that will be extended to the
project should be negotiated in detail and in advance. For major projects, tax holidays or the
extension of national treatment may be available for a specified period of time.!

Some entities that would otherwise be taxable persons have been expressly exempted
by the respective rulers,”* by federal legislation or by their location in a free zone. For other
taxable persons, the Income Tax Decrees have in practice only been enforced against oil
companies and certain foreign banks.>® This selective application, however, is neither codified
nor assured for the future.

As discussed above, free zones in the UAE generally provide inward investors guaranteed
freedom from corporate and income taxes for a specified period.

50 Companies Law, Article 266.

51 The reason for seeking a tax holiday is to guard against the possibility of income tax being implemented
before completion of the project.

52 See, for example, the order exempting the Middle East Bank from income tax, Dubai Official Gazette No.
129 0f 1979. Such exemptions are expressly contemplated by the Income Tax Decrees (Abu Dhabi ITD,
Article 2(3) and Dubai ITD, Article 2(3)).

53 As noted previously, courier companies are also taxed by the federal government.
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iv  General

As noted above, the UAE is essentially a tax-free jurisdiction, and the absence of corporate or
personal income tax is one of the UAE’s most attractive features for foreign investors.

VI WITHHOLDING AND TAXATION OF NON-LOCAL SOURCE INCOME
STREAMS

i Withholding on outward-bound payments (domestic law)

There are currently no withholding taxes on dividends, interest and royalties paid out by a
company or other business entity.

ii ~ Domestic law exclusions or exemptions from withholding on outward-bound
payments

There are currently no withholding taxes, and accordingly the issue of exemptions does not

apply.

iii  Double tax treaties

The UAE has an extensive and growing list of double taxation treaties with more than
90 countries.”® Under these treaties, profits derived from shares, dividends, interest, royalties
and fees are taxable only in the contracting state where the income is earned. Although
corporate income tax is not levied in the UAE, the provisions of the treaties do not state that
such income must be taxed to qualify for benefits. Thus, dividend income paid by a UAE
company to a company that has a double taxation treaty with the UAE may not be taxable
in the hands of the foreign parent corporation; however, it is wise to study the text of the
treaties themselves before assuming anything about the tax treatment of untaxed income
flows originating in the UAE.

It is possible to make an application and pay a fee to obtain a tax residency certificate
issued by the MOF to confirm a company’s residence in the UAE, and to qualify for the
benefits that may accrue to it in another tax jurisdiction with which a double tax treaty has
been signed.

54 This network includes treaties with Albania, Algeria, Antigua and Barbuda, Argentina, Armenia, Austria,
Azerbaijan, Barbados, Belarus, Belgium, Belize, Benin, Bermuda, Bosnia and Herzegovina, Brunei,
Bulgaria, Burundi, Canada, Cameroon, Chile, China, Colombia, Comoros, Croatia, Cyprus, the Czech
Republic, Egypt, Equatorial Guinea, Ethiopia, Fiji, Finland, France, Gabon, Gambia, Georgia, Germany,
Greece, Honduras, Hong Kong, Hungary, India, Indonesia, Iraq, Italy, Japan, Jersey, Jordan, Kazakhstan,
Kenya, Korea, Kosovo, Kuwait, Kyrgyzstan, Latvia, Lebanon, Libya, Liechtenstein, Luxembourg,
Macedonia, Maldives, Malaysia, Malta, Mauritius, Moldova, Mongolia, Montenegro, Morocco,
Mozambique, the Netherlands, New Zealand, Nigeria, Pakistan, Palestine, Panama, the Philippines,
Poland, Romania, Russia, Rwanda, Saint Kitts and Nevis, Senegal, Serbia, the Seychelles, Singapore,
Slovakia, Slovenia, Spain, Sri Lanka, Sudan, Suriname, Switzerland, Syria, Tajikistan, Thailand, Tunisia,
Turkey, Turkmenistan, Ukraine, the United Mexican States (Mexico), the United Kingdom of Great Britain

and Northern Ireland, Uruguay, Uzbekistan, Vietnam, Venezuela and Yemen.
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iv  Taxation on receipt

As noted previously, the UAE is essentially a tax-free jurisdiction, and most businesses are
not taxed at all. Companies falling into the small list of exceptions (foreign banks, foreign
petroleum companies and courier companies) are not subject to taxation on receipt.

VII TAXATION OF FUNDING STRUCTURES
i Thin capitalisation

There are no thin capitalisation rules (restrictions on loans from foreign affiliates) applicable

in the UAE.

ii = Deduction of finance costs

For most types of business, the absence of corporate taxation in the UAE renders the issue
of deductions meaningless. However, for foreign banks and oil companies, there may be
relevant considerations relating to deduction of finance costs. These will vary depending on
the emirate and the type of business. For example, for foreign oil companies in Abu Dhabi,
finance costs may be deductible if they reflect costs incurred in the production of income and
are computed by the method of accounting regularly used by the company, provided such
method fairly reflects taxable income.

iii  Restrictions on payments

Any rules that may prevent the payment of dividends are not tax-driven and would depend
on the provisions in a company’s constitutional document (such as its articles of association)
or whether the shareholders have specifically agreed conditions that may prohibit paying
dividends (e.g., unless the directors are satisfied the paying company can pay debts as they

fall due).

iv. Return of capital

There are no applicable tax rules or regulations relating to equity capital, and accordingly no
UAE tax consequences.

VIII ACQUISITION STRUCTURES, RESTRUCTURING AND EXIT CHARGES

i Acquisition

Foreign companies acquiring interests in a local business generally use foreign entities for the
acquisition. The reason is not tax-driven, but rather a result of local ownership requirements.
As noted above, UAE law requires 51 per cent UAE ownership of companies incorporated
in the UAE.

UAE tax considerations are not relevant to the structuring of the financing of the
transaction. Share capital must be paid in cash at the time the shares are issued. Some
investors contribute capital through a combination of equity and shareholder loans. The
reasons for using shareholder loans rather than equity are generally to lower statutory reserve
requirements and facilitate return of investments to shareholders without having to go
through the process of applying to reduce the share capital of the company.
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ii Reorganisation
There is no taxation levied when a business in the UAE merges with (or demerges from) an
existing local business.

iii  Exit

Should a business decide to exit from the UAE, this will not give rise to any taxes or penalties
as such. It will, however, attract fees in the course of the deregistration process, and the
amounts involved can be significant.

Where an inward investor has done business in the UAE through a local agent or
distributor (and which has been registered pursuant to the Commercial Agencies Law), the
statutory protections to the local party flowing from such registration include, inter alia,
exclusivity, restrictions on the foreign party’s right to terminate or withhold renewal of the
relationship, and the right to receive compensation on termination or non-renewal of the
relationship.

IX ANTI-AVOIDANCE AND OTHER RELEVANT LEGISLATION

i General anti-avoidance

There are no applicable general avoidance rules owing to the fact that the majority of
businesses are exempt from taxation.

ii ~ Controlled foreign corporations

There are no controlled foreign corporation rules in the UAE.

iii  Transfer pricing

No transfer pricing rules apply in the UAE.

iv Tax clearances and rulings

It is possible to obtain advance tax rulings to secure a measure of certainty. Although the
UAE is generally a tax-free jurisdiction, taxes are imposed on foreign oil companies.” The
tax treatment that will be extended to, for example, a specific petroleum project must be
negotiated in detail and in advance, and a legislative relief required to implement the desired
tax relief must be validly obtained under local law. For major projects, tax holidays or the
extension of national treatment may only be available for a specified period of time.

X  YEARIN REVIEW

In recent years, the International Monetary Fund and World Bank have recommended
the introduction of taxes in various oil-rich Gulf nations to reduce subsidies and consider
adopting alternative sources of revenue, and potential changes in taxation policy. The UAE
has acted on this advice. Examples include the establishment of the Federal Tax Authority
and the implementation of VAT and the excise tax. Rumours about corporate income tax
have thus far been premature.

55 As discussed above, foreign banks and courier companies are also subject to taxation.
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The European Union maintains a blacklist of non-cooperative jurisdictions for tax
purposes. The UAE was added to the blacklist in March of 2019. In response, the UAE
Cabinet issued Cabinet Resolution 31 of 2019 Concerning Economic Substance Regulations
(the Economic Substance Regulations), which came into effect on 30 April 2019 and on
11 September 2019, the MOF issued Guidance on the Economic Substance Regulations
(together, the 2019 Economic Substance Regulations and Guidance). In October 2019,
the UAE was removed from this blacklist. The 2019 Economic Substance Regulations and
Guidance have now been repealed and replaced by UAE Federal Cabinet Resolution No. 57
of 2020 and Ministerial Decision No. 100 of 2020, respectively.

The United Arab Emirates issued federal decree No. 24 of 2019 for the ratification
of the country-by-country reporting Agreement. Thereafter, on 30 April 2019, Cabinet
Resolution No. 32 of 2019 was issued introducing the requirements on Country-by-
Country Reporting (CbCR) in the UAE. CbCR is part of Action 13 of the Base Erosion
and Profic Shifting (BEPS) initiative led by the Organization for Economic Co-operation
and Development (OECD) and the Group of Twenty (G20) industrialised nations. BEPS
Action 13 requires large multinational groups of entities (MNEs) to file a CbC Report that
should provide a breakdown of the MNE group’s global revenue, profit before tax, income
tax accrued and some other indicators of economic activities for each jurisdiction in which
the MNE operates. The purpose of CbCR is to eliminate any gap in information between the
taxpayers and tax administrations with regard to information on where the economic value
is generated within the MNE group and whether it matches where profits are allocated and
taxes are paid on a global level.

Groups of companies that meet the following criteria should comply with CbCR
legislation in the UAE: (1) MNE Groups, that is, groups that consist of two or more
enterprises that are residents for tax purposes in different jurisdictions (an enterprise that
is resident for tax purposes in one jurisdiction and has a taxable permanent establishment
in another jurisdiction should be considered as a separate enterprise in the context of this
definition); and (2) have a total consolidated revenue that is equal to or more than 3.15 billion
dirhams for the financial year preceding the reporting year concerned. According to Cabinet
Resolution No. 32 of 2019, CbCR requirements are applicable to financial reporting years
starting on or after 1 January 2019.

In Cabinet Resolution No. 9 of 2016, the UAE government committed to sign the
Multilateral Convention on Mutual Administrative Assistance in Tax Matters (the MAC),
signed on 21 February 2017, and the Multilateral Competent Authority Agreement on
Automatic Exchange of Financial Account Information (the MCAA), signed in Abu Dhabi
on 22 February 2017. Pursuant to Federal Decree No. 48 of 2018 On the Ratification of
the Multilateral Administrative Agreement for the Automatic Exchange of Information, the
MCAA was ratified.

The MCAA contains the rules on the exchange of information between the UAE
Competent Authority and partner jurisdiction Competent Authorities. The confidentiality,
safeguards and the existence of the necessary infrastructure for an effective exchange are
all covered by the MCAA. The MCAA provides for collaboration on compliance and
enforcement, whereby a Competent Authority will notify the other Competent Authority
when the first-mentioned Competent Authority has reason to believe that an error may
have led to incorrect or incomplete information reporting or there is non-compliance by a
Reporting Financial Institution with the applicable reporting requirements and due diligence
procedures consistent with the Common Reporting Standard. The notified Competent
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Authority will take all appropriate measures available under its domestic law to address the
errors or non-compliance described in the notice. The UAE’s Council of Ministers Resolution
No. 17 0f 2012 on the collection and exchange of information for the purposes of international
tax agreements (the Resolution) provides the legislative basis for the implementation of the
CRS. The Collection and Exchange of Information in Implementation of the International
Tax Conventions Purposes authorises the Ministry of Finance to collect and exchange
information and data on natural persons and legal entities licensed to operate in the UAE.
The UAE’s Ministry of Finance released its Guidance Notes for the Common Reporting
Standard in 2016. The Guidance Notes provide that under the CRS, the UAE has opted for
the ‘widest approach’: Reporting Financial Institutions are required to perform due diligence
procedures and report information on all accounts held by an account holder who is resident
for tax purposes in a jurisdiction other than the USA or the UAE jurisdiction. The USA is
excluded because jurisdictions will be reporting to the USA under the Foreign Account Tax
Compliance Act (FATCA).

The Ministry of Finance’s Guidance Notes for the Common Reporting Standard
provides that the following UAE financial institution’s regulators must publish CRS
regulations: the UAE Central Bank, the SCA, the UAE Insurance Authority, the DIFC and
the ADGM.

During 2020, various licensing authorities in some of the UAE’s Emirates (notably,
Dubai and Abu Dhabi) have announced that they have issued foreign direct investment
licenses pursuant to the Foreign Direct Investment Law.

XI OUTLOOK AND CONCLUSIONS

The UAE has long been a tax-free haven, but this is starting to change. Following the
implementation of VAT and an excise tax in recent years, the introduction of the Economic
Substance Regulations is another indication of the UAE’s willingness to change its tax
rules. Furthermore, lower oil prices and a desire to diversify the economy have changed the
landscape. The introduction of VAT has resulted in a change to the way business is conducted
and administratively maintained in the UAE. Although the rate of VAT imposition is set at
a low 5 per cent initially, there have been rumours (if not expectations) that the rate will be
increased. However, the UAE’s Minister of State for Financial Affairs has ruled out increasing
VAT and excise tax over the next five years,’® and an official from the MOF recently reiterated
this position.”” Moreover, it is possible that corporate tax may be introduced in the future,
although the MOF says the UAE has no plans to do so.®

56 ‘No VAT, excise tax increase over next five years in UAE’, Khaleej Times, 11 February 2018.
57 ‘UAE has ‘no income tax plans’ says senior government official’, 7he National, 7 November 2019.
58 ibid.
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