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DIFC Courts Issue First Judgement Summoning UAE

Witnesses
By Stuart Walker and Sulakshana Senanayake | 29 March 2021

The DIFC Court of First Instance has, for the first time in its
history, issued a judgement allowing the examination of witnesses
resident in the UAE pursuant to two requests for judicial assistance
(Letters Rogatory) from the District Court of the State of
Minnesota, USA (the US Court).

The judgement, issued by Justice Robert French, clarifies the scope
of Rules 30.65, 30.66 and 30.67 of the Rules of the DIFC Courts
(the RDC).

Overview of Dispute

The Letters Rogatory were issued by the US Court further to the
application of a Defendant in two claims relating to, among other
things, product liability of a manufacturer. The Plaintiffs in both
cases claimed losses and damages as a result of an accident which
occurred in Sharjah by initiating proceedings before the US Court.

Given that a number of witnesses and authorities concerned with
the first-hand events of the incident were resident in the UAE, the
US Court, on the application of the Defendant, requested assistance
from the DIFC Courts in obtaining the testimony of those witnesses
and documents relating to the incident.

The Defendant issued Part 8 proceedings in the DIFC Courts
pursuant to Rules 30.65, 30.66 and 30.67 of the RDC without
naming any defendants. RDC 30.65 and RDC 30.66 specifies wide
powers for the DIFC Courts to grant assistance to foreign courts:

RDC 30.65

Where an application is made to the Court for an order for
evidence to be obtained in the DIFC and the Court is
satisfied:

(1) that the application is made in pursuance of a request
issued by or on behalf of a court or tribunal (“the requesting
court”) exercising jurisdiction in:
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(a) Dubai; or
(b) in any other part of the UAE;
(c) or in a country or territory outside the UAE; and

(2) that the evidence to which the application relates is to be obtained for the purposes of proceedings
which either have been instituted before the requesting court or whose institution before that court is
contemplated;

The Court shall have the powers conferred on it by the following provisions of this Section of this Part.”
RDC 30.66

The Court shall have the power, on an application under Rule 30.65, by order to make such provision
for obtaining evidence in the DIFC as it may appear to the Court to be appropriate for the purpose of
giving effect to the request in pursuant of which the application is made: and any such order may
require a person specified therein to take such steps as the Court may consider appropriate for that
purpose.

The Defendant requested the DIFC Courts to allow the examination of the witnesses and documents specified
in the Letters Rogatory under oath or affirmation in the DIFC Courts by a practitioner authorized by the DIFC
Courts’ Registrar.

The Judgement

In allowing the application of the Defendant in the US Proceedings, Justice Robert French held that the reliefs
requested were “appropriate” after an analysis of the relevant provisions in the RDC as well as the DIFC
Courts’ jurisdiction conferred upon it by Article 5(a) of the Judicial Authority Law No 12 of 2004 and Article
19(1)(d) of the DIFC Court Law No 10 which states as follows:

“The DIFC Court of First Instance has original jurisdiction pursuant to Article 5(A) of the Judicial
Authority law to hearing any of the following:

(d) any application over which the DIFC Court has jurisdiction in accorvdance with DIFC Laws and
Regulations.”

In his judgment, Justice French went on to hold that the DIFC Court Rules (i.e., the RDC), which are made by
the President of the DIFC “answer the description of “DIFC Regulations”” for the purposes of Article 19(1)(d)
of the DIFC Court Law.

Analysis

The judgement, which is a welcome development, would open avenues for international courts to request
assistance from the DIFC Courts in disputes which involve witnesses resident in the UAE and who cannot
otherwise be summoned to provide evidence before those courts for a number of reasons. In the past, such
requests had to be directed through diplomatic channels to the “on-shore” courts of the UAE which would
take a considerable amount of time to be communicated. The acceptance of such requests by the on-shore
courts were largely subject to the existence of evidence of reciprocity among the UAE courts and the
requesting court or the existence of specific treaties.

The judgement also confirms the DIFC Courts’ pragmatic approach to be an “international” common law court
willing to expand its jurisdiction where required in the interests of justice.

Afridi & Angell’s Stuart Walker and Sulakshana Senanayake acted for the defendant in the US proceedings in
obtaining the judgement from the DIFC Courts. m
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Afridi & Angell

Founded in 1975, Afridi & Angell is a full-service UAE law firm in its fifth decade at the forefront of the legal
community. From the beginning, our hallmarks have been a commitment to quality, unsurpassed knowledge of the
law and the legal environment, and crafting of innovative business solutions. Licensed in the three largest Emirates
of Abu Dhabi, Dubai and Sharjah as well as the Dubai International Financial Centre, our practice areas include
banking and finance; corporate and commercial law; arbitration and litigation; construction; real estate;
infrastructure projects; energy; project finance; maritime (wet and dry); and employment. We advise local, regional
and global clients ranging in size and sophistication from start-ups, sole proprietorships, family-owned businesses,
entrepreneurs and investors to some of the world’s largest public and private companies, governments and quasi-
government institutions. We attract and retain clients with our dedication to practical guidance focused on their
business needs supported by decades of experience here in our home jurisdiction, the UAE.

Afridi & Angell is the exclusive member firm in the UAE of top legal networks and associations, most notably Lex
Mundi, the world’s leading network of independent law firms, and World Services Group.

www.afridi-angell.com

Afridi & Angell’s inBrief provides a brief overview and commentary on recent legal announcements and developments. Comments and
opinions contained herein are general information only. They should not be regarded or relied upon as legal advice.
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