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Introduction

A structured and well-functioning bankruptcy regime is key to assisting companies in 
,nancial distressh protection of creditors andh in tqe case of failing businessesh an 
organised mecqanism for tqeir livuidation tqat minimises tqe negati.e impact not only 
for tqeir immediate creditors and stakeqolders but also for tqe broader economyT 2qe 
absence of a reliable bankruptcy regime was qigqligqted as one of tqe key contributors 
to tqe qigq le.els of corporate failures during tqe 01–1(01–0 ,nancial crisis in tqe United 
Arab Emirates )UAEST Fince tqenh tqe UAE go.ernment qas sougqt to implement a modern 
bankruptcy regime by issuing Lederal Naw 9oT 6 of 01–B on Oankruptcy )tqe Dld NawSh 
wqicq was subsevuently replaced by Lederal 5ecree Naw 9oT 3– of 010Ph Wromulgating 
tqe Linancial Reorganisation and Oankruptcy Naw )tqe Oankruptcy NawST

Year in review

D.er.iew of restructuring and insol.ency acti.ity

Mqile certain sectors of tqe economy )eTgTh real estateh infrastructure and constructionS 
continue to sqow strong growtqh tqe predicted slowdown in tqe global economy as a 
result of a potential trade war and ongoing tensions in tqe xiddle East mean tqat many 
businesses still continue to face an uncertain future and signi,cant cqallenges in casq 
Cowh re.enue and bad debtsT 2qe anticipated downturn in tqe global economy qas also 
prompted foreign companies witq brancqes or subsidiaries in tqe UAE to re.iew tqe need 
to maintain a presence in tqe UAEh particularly wqere sucq brancqes or subsidiaries are 
not directly engaged in income-generating acti.ities or revuire considerable administrati.e 
and ,nancial resourcesT 2qe implementation of corporation taK in tqe UAE also means 
tqat UAE subsidiaries no longer ser.e as a broader taK eGciency framework for o.erseas 
corporationsT zreditors )particularly o.erseas ,nancial institutionsS are continuing to 
fa.our bankruptcy proceedings )notwitqstanding tqe uncertainty associated witq tqe 
Dld Naw and tqe untested Oankruptcy Nawh particularly in emirates wqere creditors are 
effecti.ely discouraged from pursuing alternati.e ci.il actions as a result of tqe qigq court 
fees for sucq actionsT Lor eKampleh in tqe emirate of Ras Al 4qaimaqh ci.il court fees are 
evual to –1 per cent of tqe .alue of tqe disputeh depending on tqe .alue of tqe debth so 
initiating bankruptcy proceedings could be a signi,cantly cqeaper alternati.eT

Recent legal de.elopments

Dn P– Dctober 010Ph tqe Oankruptcy Naw was publisqed in tqe UAE Lederal Ia:ette and 
came into force on – xay 010'T Mqile tqe Oankruptcy Naw qas repealed tqe Dld Nawh 
all resolutionsh regulations and decisions issued in connection witq tqe Dld Naw sqall 
continue to be in effect until sucq time as tqey are replaced under tqe Oankruptcy NawT 
Lurtqermoreh a number of key issues relating to tqe implementation of tqe Oankruptcy 
Naw were clari,ed under eKecuti.e regulations issued under zabinet 5ecision 9oT 6' of 
010' on tqe jmplementing Regulation of tqe Linancial Restructuring and Oankruptcy Naw 
)tqe RegulationSh wqicq was publisqed in tqe UAE Lederal Ia:ette on –B Feptember 010' 
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and became retrospecti.ely effecti.e as at tqe effecti.e date of tqe Oankruptcy NawT 2qe 
Regulation pro.ides mucq-needed clari,cation on tqe following issuesJ

–T 2qe UAE zentral Oank )UAE zOS and tqe Fecurities and zommodities Autqority 
)FzAS qa.e been identi,ed as ’super.isory entities’ tqat will be responsible for 
implementing tqe Oankruptcy Naw for entities tqat are sub•ect to tqeir super.ision 
)including banksh ,nancial ser.ices pro.iders and insurance companiesST Ii.en tqe 
key role tqat tqese regulated entities )particularly banks and insurance companiesS 
play in tqe broader economyh it is appropriate tqat tqey be treated as a separate 
category under tqe Oankruptcy Naw and tqat tqe rele.ant super.isory entity o.ersee 
bankruptcy proceedings relating to tqe regulated entitiesh as tqey will qa.e tqe most 
detailed information regarding tqeir operations and ,nancial conditionT

0T 2qe bankruptcy register maintained by tqe Unit )see belowS will record applications 
submitted and decisions taken by tqe zourt )see belowSh as well as information 
about tqe bankruptcy proceedingsh partiesh trustees and controllersT Mqile tqe ability 
to access information regarding a bankruptcy application or case pro.ides greater 
clarity and transparency on tqe bankruptcy eKerciseh tqe fact tqat sucq access is 
limited to interested parties wqo can demonstrate legitimate reasons for revuesting 
tqe information )wqicq are sub•ect to tqe Unit )see belowSSh and xinister of ;usticeHs 
interpretation and discretionSh suggests tqat sucq access to tqe information in tqe 
Register will be limited to parties witq a direct interest in tqe bankruptcy actionT

PT 2qe Regulation qas re.ised tqe amount of money or bank guarantee tqat an 
applicant must submit to tqe zourt )see belowS treasury in order to co.er tqe 
costs associated witq tqe initial application re.iewT A debtor or creditor applicant 
)otqer tqan tqe regulatory autqoritiesS must pro.ide a payment or a bank guarantee 
representing 3 per cent of tqe debtorHs total debts owed to tqe creditor or 3 per cent 
of tqe debtorHs total debts or assets as of tqe date of tqe applicationT

'T 2qe tqresqolds for unpaid )or anticipated non-paymentS qa.e been increased )see 
belowST

3T Lollowing tqe initiation of bankruptcy proceedingsh tqe debtor would revuire tqe 
appro.al of tqe trustee to undertake certain actions relating to tqe business and 
operations of tqe company under restructuring proceedings includingJ

7 tqe pro.ision or renewal of guarantees@

7 paying livuid debts or pre-paying debts@

7 forming a subsidiary or purcqasing sqares in anotqer company@

7 transferring ownersqip of its propertyh business or assets outside tqe 
ordinary course of business@ and

7 wai.ing legal claims or entering into ,nancial settlementsT

2qe Oankruptcy Naw qas introduced a number of key de.elopmentsh includingJ

–T A dedicated Oankruptcy zourt )tqe zourtSh wqicq will specialise in managing 
proceedings under tqe Oankruptcy NawT All eKisting proceedings before tqe local 
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courts under tqe Dld Naw sqall be transferred to tqe zourtT 2qe zourt will qa.e broad 
powers and discretion on a range of mattersh includingJ

7 appro.ing or re•ecting applications under tqe Oankruptcy Naw@

7 decisions on permitting lending and any new lending to tqe debtor@

7 determining wqicq creditors qa.e tqe rigqt to .ote on proposals and plans@

7 appointment of trustees and determining tqe eKtent of tqe duties and powers 
of a trustee@ and

7 discretion to amend any proposal or plans and send tqem back for tqe 
creditors’ furtqer .oteT

0T 2qe zourt will be aided by eKpertsh trustees )as necessaryS and a bankruptcy 
administrator  )tqe  AdministratorST  2qe  Administrator  will  be  based  in  tqe 
qeadvuarters of tqe zourt and sqall be responsible forh among otqer tqingsh 
recei.ingh  .erifying  and  registering  applicationsh  managing  noti,cations  to 
concerned parties on tqe decision of tqe zourts and otqerwiseh monitoring and 
managing tqe debtorHs business and assets and implementing any precautionary 
measuresT 2qere will also be a unit under tqe name of tqe Linancial Reorganisation 
and Oankruptcy Unit )tqe UnitSh wqicq will be responsible forh among otqer tqingsh 
coordinating communications between tqe zourt and any super.isory body )tqese 
super.isory bodies qa.e been identi,ed under tqe Regulation )see abo.eSS tqat qas 
autqority o.er tqe debtorh in connection witq bankruptcy proceedingsh appro.ing 
tqe register of eKpertsh trustees and otqer ad.isersh establisqing and organising a 
bankruptcy register and co-ordinating tqe training of •udgesh trustees and lawyers 
in line witq international standardsT 2qe Regulation pro.ides furtqer details of tqe 
information tqat will be contained in tqe bankruptcy register and tqe procedure for 
accessing sucq information )see abo.eST 2qe absence of a standalone bankruptcy 
court and specialised training for legal and administrati.e professionals was seen 
as a key sqortcoming under tqe Dld NawT

PT An automatic stay on creditor claims is imposed following tqe date of tqe decision 
to commence proceedingsT 2qe time frame for tqe moratorium will depend on tqe 
type of proceedings )moratoriums are discussed in furtqer detail belowST

'T Dnce tqe zourt appro.es a revuest to initiate pre.enti.e settlement or restructuringh 
it may )at tqe revuest of tqe debtorS permit tqe debtor to obtain new ,nancingT Fucq 
,nancingJ

7 may be revuested at tqe initial application stage )prior to tqe rele.ant 
proposal or plan being appro.edS or following tqe initiation of tqe rele.ant 
proceedings@

7 sqall rank in priority to unsecured debts@

7 may be secured as a ,rst-ranking cqarge o.er tqe unencumbered assets of 
tqe debtor@ and

7 may be secured o.er encumbered assets of tqe debtor )wqere tqe debtor 
will be a second-ranking security qolder unless tqe qolder of tqe ,rst priority 
security consents to tqe lender qa.ing tqe ,rst-ranking cqargeST

3T
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jn relation to .oting at creditors’ meetings to appro.e pre.enti.e settlement 
proposalsh restructuring plans or livuidation and distribution plansh only ordinary 
unsecured creditorsh pri.ileged creditors )eTgTh go.ernmental taKes and otqer duesS 
and secured creditors )if tqe rele.ant proposal or plan impacts tqeir security interest 
or tqey surrender tqeir security interest in fa.our of tqe ordinary creditorsS may .oteT 
Lor sucq meetingsh tqe vuorum will revuire tqe attendance of creditors representing 
31 per cent of tqe appro.ed debtsT zreditors qolding two-tqirds of tqe debts 
represented at tqe meeting may appro.e tqe proposal or planT 2qis canh tqeoreticallyh 
lead to a situation wqere a debtor can prepare a proposal or restructuring plan and 
qa.e tqis appro.ed witq tqe cooperation of •ust one-tqird of tqe eligible creditorsT 
Werqaps tqis is wqy tqe zourt qas introduced a fairness standard test before 
ratifying any proposals or plans appro.ed by tqe creditorsT

BT 2qe minimum amount of unpaid debt )including debts tqat tqe debtor qas ceased 
or will be unable to payS tqat will be revuired to initiate proceedings under tqe 
Oankruptcy Naw qas been increased from tqe tqresqolds revuired under tqe Dld NawT 
2qe Regulation pro.ides tqat

7 a creditor )or group of creditorsS may initiate bankruptcy proceedings if tqe 
.alue of debts owed by tqe debtor is at least – million dirqams )or –1 million 
dirqams if tqe debtor is regulated by tqe UAE zO or FzAS@

7 a debtor may ,le for bankruptcy if tqe .alue of tqe debts is at leastJ

7 P11h111 dirqamsh if tqe debtor is a natural person@

7 311h111 dirqamsh if tqe debtor is a legal entity@ and

7 3 million dirqamsh if tqe debtor is a regulated entity@ and

7a secured creditor or mortgagee may initiate restructuring or bankruptcy 
proceedings ifJ

7 in case of one creditorh tqe aggregate .alue of tqe securities is – 
million dirqams less tqan tqe debts owed@

7 in case of a group of creditorsh tqe aggregate .alue of tqe securities 
is 3 million dirqams less tqan tqe debts owed@ and

7 in case of a regulated entityh tqe aggregate .alue of tqe securities is 
–1 million dirqams less tqan tqe debts owedT

7A creditor )or group of creditorsS may only ,le an application to open 
restructuring or bankruptcy proceedings ifJ

7 tqe debtor qas stopped paying tqe debts@

7 tqe debt is unconditionalh undisputed and due for payment@

7 tqe debt is not less tqan tqe revuired tqresqold identi,ed in tqe 
Regulation )see abo.eS@ and

7 tqe creditor qad sent a notice of tqe o.erdue debt to tqe debtor 
and tqe debtor qas not settled tqe debt witqin P1 days of tqe date 
of sucq noticeT 2qe increase in tqe .alue tqresqolds for initiating 
proceedings under tqe Oankruptcy Naw mayh in parth  qa.e been 
designed to discourage fri.olous actionsT Howe.erh tqese cqanges 
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may also qa.e unintended consevuencesh in terms of limiting botq 
debtorsH and creditorsH ability to access an orderly winding-up of a 
bankrupt companyh in certain circumstancesT Lor eKampleh under tqe 
Dld Nawh if a company was bankrupt and qad no prospect of rescuing 
its businessh it could apply for a debtor-led bankruptcyh but under tqe 
Regulationh tqis is now only possible if tqe company qas debts of o.er 
311h111 dirqams )or 3 million dirqams if tqe debtor is a regulated 
entityST zonsevuentlyh a company witq debts of less tqan 311h111 
dirqams would not be able to initiate an orderly bankruptcyT Fimilarlyh 
tqe tqresqold for a creditor-led bankruptcy of a debtor company qas 
increased tenfold under tqe Oankruptcy NawT

IT 2qe decisions of tqe zourt sqall be deemed a writ of eKecution and immediately 
enforceable )witqout tqe revuirement to be ser.edST 2qis is one eKample of qow 
tqe Oankruptcy Naw seeks to speed up bankruptcy proceedingsT 2qe zourt retains 
tqe discretion to re.erse or suspend its decisions )eitqer on its sua sponte or at 
tqe revuest of tqe debtorh a creditorh trustee or otqer interested partyST 2qe zourt 
of Appeal may also order tqe suspension of tqe enforcement of tqe decisionT 
Under certain circumstancesh a security qolder may also enforce its security 
interest tqrougq tqe zourt and trustee )as applicableSh witqout qa.ing to commence 
separate enforcement proceedingsT

Legal framework

D.er.iew

2qe most widely applied insol.ency regime in tqe UAE will be under tqe Oankruptcy Nawh 
wqicq co.ers any company go.erned by tqe pro.isions of Lederal Naw 9oT P0 of 010– 
on zommercial zompanies )as amendedS )tqe zommercial zompanies NawSh businesses 
formed in tqe free :ones tqat do not qa.e rules regarding tqe procedures under tqe 
Oankruptcy Naw )tqis is commonly a reference to tqe ,nancial free :ones of tqe 5ubai 
jnternational Linancial zentre )5jLzS and tqe Abu 5qabi Ilobal xarket )A5IxSh wqicq qa.e 
tqeir own bankruptcy rulesSh licensed ci.il companies and indi.idual tradersT jn contrasth tqe 
public sector is now almost completely eKempt from tqe new Oankruptcy Nawh particularly 
wqere sucq entities are sub•ect to special laws regulating tqe type of proceedings pro.ided 
under tqe Oankruptcy NawT 2qe zommercial zompanies Naw also contains pro.isions for 
tqe dissolution of a companyT

2qe Oankruptcy Naw

2qe Oankruptcy Naw pro.ides tqree options for companies in ,nancial distressh namely 
pre.enti.e settlementh restructuring and bankruptcyT jn comparison witq tqe Dld Nawh tqe 
Oankruptcy Naw is anotqer mo.e towards a more debtor-friendly bankruptcy regimeh wqere 
tqe parties qa.e greater scope to reacq a settlement )eTgT, tqe debtor can e.en agree 
to settle debts tqrougq a reconciliation processh e.en after a ,nal bankruptcy •udgment 
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qas been issuedST 2qe procedures are less court-managed and more court-super.ised 
)eTgTh in comparison witq tqe pre.enti.e composition process under tqe Dld Nawh tqe new 
pre.enti.e settlement process does not revuire tqe appointment of a trustee and allows 
tqe debtor to continue to manage its business operationsh witq limited eKceptionsST

Wre.enti.e settlement

Under tqe Oankruptcy Nawh a debtor can apply for pre.enti.e settlement in order to reacq 
a settlement of its debts witq creditors )albeit witq a restructuring of tqe debt termsh 
often in.ol.ing a qaircutSh in accordance witq an appro.ed pre.enti.e settlement proposalT 
2qe debtor must still qa.e a .iable business ) tqis option is not a.ailable to an insol.ent 
company witq no prospects of reco.eryST 2qe debtor sqall continue to retain management 
and operational control of its businessh pro.ided tqat its actions do not qarm tqe interests 
of tqe creditorsT 2qis option to ,le an application witqin B1 days of tqe date it qas 
ceased paying all or some of its debts or tqe date on wqicq it was apparent tqat it may 
cease payment of future debts )altqougq it seems tqat ,ling an application after tqis 
time frame will not impact tqe applicationS is in contrast to tqe P1-day qard deadline for 
,ling a pre.enti.e composition application under tqe Dld Nawh wqicq made tqe pre.enti.e 
composition option impractical for businessesT

2o initiate pre.enti.e settlementh tqe debtor must make an application to tqe zourt 
tqat sqould includeh among otqer tqingsh e.idence of tqe circumstances resulting in tqe 
applicationh a description of its economic and ,nancial positionh a summary of agreements 
to wqicq it is a partyh details of its mo.able and immo.able propertiesh and details of 
employees and creditorsT 2qe debtor must prepare a settlement proposal includingh among 
otqer tqingsh tqe debtorHs plan to conduct its businessh a list of known creditors and 
debtorsh tqeir detailsh details of tqe creditorsH committeeh and terms and conditions for 
tqe settlement of any obligationsT 2qe debtor must submit a copy of tqe pre.enti.e 
settlement proposal to tqe Administrator witqin tqree montqs of tqe decision to commence 
proceedings )tqis can be eKtended by tqe zourt for an additional one-montqh pro.ided tqat 
tqe total period does not eKceed siK montqsST 2qe creditors will tqen re.iew and .ote on tqe 
pre.enti.e settlement proposal )see abo.eS andh if appro.edh it sqall be sent to tqe zourt 
for rati,cation )wqicq will be based on tqe zourtHs assessment standardsh including tqe 
fairness standardST Dnce rati,ed by tqe zourth tqe debtor sqall implement tqe pre.enti.e 
settlement proposal in accordance witq its termsT

jnitiating tqe pre.enti.e settlement process sqall not affect any agreements to wqicq tqe 
debtor is a partyT All sucq agreements sqall continue as normalh and tqe abo.e processes 
sqall not result in an acceleration of any due dates or suspension of any interests under tqe 
agreements@ all pro.isions to tqe contrary sqall be null and .oidT Howe.erh during pre.enti.e 
settlement proceedingsh a debtor may revuest tqe zourt to terminate an agreement to 
wqicq it is a partyh if tqis is necessary for tqe continuation of its business or is otqerwise in 
tqe interests of tqe creditorsT 2qe zourt sqall not terminate sucq agreements if it belie.es 
tqat termination would lead to serious qarm for tqe rele.ant counterpartyh unless it decides 
to compensate tqe counterparty in a fair mannerT

An automatic tqree-montq moratorium on creditor claims commences from tqe date of tqe 
decision to commence proceedingsh wqicq can be eKtended by tqe zourt for additional 
periods of one montqh pro.ided tqat tqe total moratorium period does not eKceed siK 
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montqsT 2qe moratorium period may also come to an end once tqe pre.enti.e settlement 
proposal is appro.ed by tqe zourt or tqe zourt decides to terminate tqe pre.enti.e 
settlement procedureT 2qe moratorium does not eKtend to employees and personal status 
)eTgTh di.orce and cqild custodyS claimsT 2qis could cause a problem for companies witq 
a large number of labour disputes )particularly companies in tqe real estateh constructionh 
and food and be.erage sectorsST

Restructuring

Under tqe Dld Nawh it was not possible for tqe parties to apply for restructuring directlyh 
but ratqer tqe parties needed to make a bankruptcy application and tqe court could )at its 
absolute discretionS direct tqe company to be placed into restructuring if it belie.ed tqat 
tqe debtorHs business could be sa.ed tqrougq a restructuring of its debts and businessT 
Nike tqe pre.enti.e settlement processh tqe restructuring option allows debtors to reacq 
a settlement witq creditorsh tqus ensuring tqat tqe creditors are repaid )albeit witq a 
restructuring of tqe debt termsh often in.ol.ing a qaircutS in accordance witq tqe agreed 
restructuring planT

A debtorh creditor or a super.isory entity of tqe debtor )as identi,ed under tqe Regulation 
)see abo.eSS may initiate restructuring proceedingsT A debtor may initiate proceedings 
if tqe debtor qas ceased payment of debts and is suffering from ,nancial diGculties ) 
tqis option cannot be used merely to restructure debts tqat can otqerwise be paid by tqe 
debtorST 2qe application will include tqe documents revuired for a pre.enti.e settlement 
applicationh plus a brief eKplanation of tqe restructuring planT Under tqe pre.enti.e 
settlement processh tqe debtor must submit a restructuring plan witqin tqree montqs 
of tqe decision to initiate tqe restructuring process )tqis can be eKtended by tqe zourth 
pro.ided tqe total time frame does not eKtend beyond siK montqsST 2qe restructuring plan 
sqall contain information generally pro.ided under a pre.enti.e settlement proposalT 2qe 
creditors will tqen re.iew and .ote on tqe restructuring plan )see abo.eSh and if appro.edh 
it sqall be sent to tqe zourt for rati,cation )wqicq will be based on tqe zourtHs assessment 
standardsh including tqe fairness standardST Dnce rati,ed by tqe zourth tqe trustee sqall 
super.ise tqe implementation of tqe agreed restructuring plan in accordance witq its terms 
)wqicq may include a sale of part or all of tqe business of tqe debtorST

Lollowing tqe decision to initiate restructuring proceedingsh all agreements of tqe debtor 
remain in effecth and tqe debtor will continue to manage tqe businessh but under tqe 
super.ision of tqe zourt-appointed trusteeh pro.ided tqat its operations do not qarm 
tqe interests of tqe creditorsT 2qe Resolution sqall pro.ide furtqer guidance on wqicq 
actions of tqe debtor will revuire tqe consent of tqe trusteeT 2qe trustee appointed is 
revuired to announce tqe decisionh wqicq must include an in.itation and noti,cation )for 
creditors wqose emails are knownS to tqe creditors to submit tqeir claims and supporting 
documentsT 2qe trustee sqall also .erify tqe debts and deposit tqe list of debts witq tqe 
Administratorh announce tqe list and indicate tqe amounts tqey deem acceptableT

2qe abo.e efforts sqall be supported by an automatic moratorium on ci.il claimsh wqicq 
commences on tqe date of tqe decision to initiate restructuring proceedings and ends on 
tqe date tqat tqe restructuring plan is rati,ed by tqe zourt or tqe restructuring procedures 
are terminated by tqe zourtT 2qe restructuring plan sqould be submitted to tqe zourt witqin 
tqree montqs of tqe date of tqe decision to commence proceedingsh altqougq tqis can be 
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eKtended by tqe zourtsh pro.ided tqat any eKtension tqat results in a total period eKceeding 
siK montqs is also appro.ed by a ma•ority of tqe creditorsT jf tqe restructuring plan is 
not submitted to tqe zourt witqin tqe speci,ed time frameh tqe zourt may terminate tqe 
restructuring proceedingsT Mitq pre.enti.e settlementh tqe moratorium does not apply to 
labour or personal status claimsT

Application for initiation of bankruptcy proceedings

A debtorh creditor or a super.isory entity of tqe debtor )as to be identi,ed under tqe 
Regulation )see abo.eSS may initiate bankruptcy proceedings pro.ided tqat )–S tqe debtor 
qas suspended paying its debts due to ,nancial diGcultiesh )0S tqe debtorHs business is 
not .iable and )PS tqe rele.ant applicant meets tqe applicable revuirements to initiate 
proceedings under tqe Oankruptcy Naw )see abo.eST

Dnce a decision to open bankruptcy proceedings is issued by tqe zourth tqe debtor sqall 
not be able to operate its business or manage or dispose of its assetsh and tqe trustee 
sqall assume effecti.e control of tqe business operationsT jn some instancesh a debtor 
may be permitted to continue practising its business if tqis is in tqe public interest )tqis 
would probably co.er instances sucq as a medical ser.ices pro.iderh witq patients under 
treatmentST

Unlike pre.enti.e settlement and restructuringh all agreements of tqe debtor come to an 
endh sa.e for limited cases sucq as employmenth lease and otqer ser.ice contractsh sub•ect 
to tqe zourtHs instructionsT 2qe trustee may revuest tqe transfer of certain agreements of 
tqe debtor to new parties if it belie.es tqat tqis is in tqe interests of bankruptcy proceedsT 
2qe trustee sqall be revuired to pro.ide e.idence of tqe ability of tqe transferee to comply 
witq tqe revuirements under tqe rele.ant contractT 2qe zourt may re•ect sucq transfers if 
it sqall result in gross in•ustice to tqe otqer contracting partyT Howe.erh it is not possible 
to transfer loan agreements or contracts pro.iding credit facilities to tqe debtor wqere 
tqe personality of tqe debtor is an asset under tqe contractT Lollowing tqe issuance of a 
bankruptcy •udgmenth all monetary debts owed by tqe bankrupt become payableh wqetqer 
ordinary or guaranteed by lienT

2qe trustee sqall prepare a livuidation and distribution plan )tqe Nivuidation WlanS 
containingh among otqer tqingsh information regarding tqe debtorHs assets and latest 
.aluationsh tqe metqod to livuidate tqe assetsh tqe proposal to distribute assets to creditors 
in kindh and a statement of qow tqe livuidation proceeds will be distributed among tqe 
creditorsT 2qe trustee sqall call a meeting of tqe creditors to discuss and .ote on tqe 
Nivuidation WlanT jf appro.edh tqe Nivuidation Wlan sqall be sent to tqe zourt for rati,cation 
and tqen implemented by tqe trusteeT

2qe names of tqe secured creditors witq a mortgage or lienh or by a mortgage o.er real 
propertyh sqall qa.e priority of repayment from tqe proceeds of tqe sale of tqe rele.ant 
secured assetsT jf tqe sale proceeds of secured assets do not fully satisfy tqe secured 
debth tqen any outstanding debt sqall be treated as ordinary debtT jf tqe sale of tqe secured 
asset produces a surplus )after settlement of tqe rele.ant secured debtSh sucq amount 
sqall be for tqe account of tqe unsecured creditorsT

Dnce proceeds from tqe sale of tqe debtorHs assets sqall be distributed among tqe 
preferred creditors as followsJ
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–T any •udicial fees or cqarges )eTgTh fees of trustees and eKperts and eKpenses paid 
for tqe bene,t of tqe common interest of tqe creditors to maintain or livuidate tqe 
debtor’s assetsS@

0T debts of maintenance paid by tqe debtor under a •udgment deli.ered by a competent 
court@

PT any amounts payable to go.ernmental bodies@

'T end-of-ser.ice bene,tsh wagesh salaries and otqer amounts due to employeesh 
limited to tqree montqs’ salaryT 2qe zourt may permit tqe trustee to pay workers 
and staff for tqe period of P1 daysh from tqe debtor’s assets a.ailable to tqe trustee@

3T fees and cqarges of any eKpert or otqer professionals appointed by tqe debtor 
following tqe initiation of proceedings@

BT any feesh costs or eKpenses incurredJ

7 after tqe date of tqe decision to initiate tqe bankruptcy procedure to procure 
commodities or ser.ices for tqe debtor@ or

7 to continue tqe performance of any otqer contract tqat ful,ls tqe bene,t of 
business or property of tqe debtor@ or

7 to continue tqe course of tqe business of tqe debtor after tqe date of initiating 
proceduresT

E.en following tqe issuance of a ,nal bankruptcy •udgmenth tqe debtor may still settle its 
debts witq creditors .ia a reconciliation processh pro.ided tqat tqe debtor qas not been 
sentenced to fraudulent bankruptcyT

2qe zommercial zompanies Naw

2qe zommercial zompanies Naw pro.ides for tqe dissolution of a company in certain 
prescribed circumstancesT 2qis includesh for instanceh wqen tqe losses to a limited liability 
company amount to qalf of its capitalh wqereupon tqe company’s manager sqall ask tqe 
general assembly to consider tqe issue of .oluntary dissolutionT Fimilarlyh if tqe losses of 
a limited liability company reacq tqree-vuarters of tqe capitalh tqe sqareqolders qolding 
one-vuarter of tqe capital of sucq a company may demand to dissol.e tqe companyT

2qe autqority of tqe manager or managers and tqe board of directors sqall terminate 
immediately on tqe dissolution of tqe companyh and all debts of tqe company become due 
and owing upon an application for tqe company’s dissolutionT jf tqe company’s assets are 
not suGcient to meet all of tqe debtsh tqen tqe livuidator is revuired to make a proportional 
payment of sucq debtsh witqout pre•udice to tqe rigqts of preferred creditorsT E.ery debt 
arising from acts of livuidation must be paid out of tqe company’s assets in priority o.er 
otqer debtsT

Lollowing tqe settlement of all debtsh tqe remaining assets of a limited liability company 
resulting from livuidation sqall be di.ided among all tqe sqareqoldersT Eacq sqareqolderh 
upon di.isionh sqall obtain an amount evual to tqeir sqare in tqe capitalh and tqe rest sqall 
be di.ided among tqe sqareqolders pro rata of tqeir sqares in tqe pro,tsT jf a sqareqolder 
fails to appear to collect tqeir sqareh tqe livuidator sqall deposit sucq a sqare in tqe treasury 
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of tqe competent courtT jf tqe net funds of tqe company are not suGcient to pay tqe sqares 
of tqe sqareqolders in fullh tqe loss sqall be distributed among tqem in accordance witq tqe 
prescribed rate for tqe distribution of lossesT

Signipcant transactions, key develo6ments and 
most active industries

Ii.en tqat tqe Oankruptcy Nawh and mucq of tqe framework tqereunderh qas still to 
be establisqed and implemented in practiceh tqere are no signi,cant consevuences 
or de.elopments to speak of at tqis timeT Me eKpect a temporary lull in bankruptcy 
proceedings pending tqe implementation of tqe Oankruptcy Nawh but tqen we eKpect a 
continuation of earlier trendsh including )–S tqe courts fa.ouring restructuring or corporate 
rescue o.er bankruptcyh witq •udges regularly appointing eKternal ,nancial eKperts to work 
alongside tqe trustee to eKamine tqe possibility for sal.aging businesses in distressh 
and )0S tqe trustees and •udges acti.ely looking for grounds to attribute liability on tqe 
managers )tqe de,nition of ’manager’ under tqe Oankruptcy Naw eKtends beyond tqe 
immediate board of directors and couldh tqeoreticallyh include anyone wqo is in.ol.ed in 
tqe management )including directing tqe managersS of a bankrupt companyh particularly 
wqere tqe assets of sucq company are insuGcient to meet at least 01 per cent of its 
recognised debtsh and tqere is e.idence tqat tqe managers’ conduct )tqis could include 
action or inaction alikeS qas resulted in losses to tqe bankrupt companyST Me also eKpecth 
for tqe neKt few years at leasth to see instances of misinterpretation and misapplication of 
tqe Oankruptcy Naw )as was tqe case witq tqe implementation of tqe Dld NawSh and in most 
casesh sucq •udgments being o.erturned on appeal ( altqougq tqis is little comfort for tqe 
rele.ant managersh as a considerable amount of time and money )most of wqicq cannot 
be reclaimedh e.en if tqe appeal is successfulS will be revuired to pursue tqe appealT

2qere will be limited means to gauge market trends in respect of proceedings under tqe 
Oankruptcy Naw becauseh generallyh little information is publisqed or released regarding 
businesses facing ,nancial  diGcultiesT  Howe.erh  as noted abo.eh  we qa.e seen a 
signi,cant increase in legal action under tqe Oankruptcy Nawh particularly by o.erseas 
creditorsT 2qere continues to be a signi,cant cultural a.ersion to tqe concept of bankruptcyh 
and tqe formal insol.ency regime is a.oided for tqat reason as well )in addition to potential 
criminal penalties for managers or directors of bankrupt businessesST As sucqh tqere is 
little in tqe way of information regarding signi,cant transactions or acti.e industriesT

International

2qe UAE qas not entered into any international treaties speci,cally co.ering insol.ency or 
restructuringT 2qe Oankruptcy Naw does not en.isage qow •udicial assistance would be 
pro.ided in tqe UAE to proceedings commenced in anotqer •urisdictionh e.en tqougq tqe 
new de,nition of ’debtor assets’ includes a reference to local and foreign assets of tqe 
debtorT jt is disappointing tqat tqe UAE qas not taken tqis opportunity to adopt tqe United 
9ations zommission on jnternational 2rade Naw )U9zj2RANS xodel Naw on zross-Oorder 
jnsol.ency into tqe Oankruptcy Naw )as is tqe case for tqe 5jLz and A5Ix free :onesSh 
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gi.en tqe UAEHs dri.e to adopt tqe best international standards across all areas of tqe 
economyT 2qis would qa.e also enqanced tqe cross-border application of tqe Oankruptcy 
Naw and increased tqe UAEHs appeal to o.erseas in.estorsT jt is qoped tqat tqe adoption of 
tqe U9zj2RAN model will be tqe neKt logical step in tqe e.olution of tqe UAEHs bankruptcy 
regimeT

Outlook and conclusions

2qe introduction of tqe Oankruptcy Naw is anotqer step towards tqe modernisation of 
tqe bankruptcy regime in tqe UAE and introduces a number of positi.e de.elopmentsT As 
discussed abo.eh tqe new bankruptcy regime seems to qa.e leaned furtqer in fa.our of 
tqe debtor and settlement of debts tqrougq restructuringT Lurtqermoreh it is anticipated 
tqat tqere will be a temporary lull in bankruptcy proceedingsh wqile tqe legal and business 
communities wait to see qow tqe framework under tqe Oankruptcy Naw will be establisqed 
and implemented in practiceh in tqe coming montqs and yearsT jn particularh we need to see 
tqe establisqment of tqe Administrator and tqe Unith in addition to tqe implementation of 
tqe RegulationT
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