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DIFC Court of Appeal overrules Sandra Holding in part and 

reaffirms itself as an international commercial court 

By Haider Afridi, Chatura Randeniya, Mevan Bandara, Sulakshana 

Senanayake and Lee Schama | 4 December 2024 

“When you make a wrong turn you must make two right 

turns: one to correct the wrong turn and one just for 

growth.” 

This ancient, Native American proverb still holds true today – at 

least, it seems, according to the eagerly-awaited decision in 

Carmon Reestrutura-Engenharia E Serviços Técnios Especiais, (SU) 

LDA v Antonio Joao Catete Lopes Cuenda [2024] DIFC CA 003 

(Carmon v Cuenda).  

The DIFC Court of Appeal in Carmon v Cuenda has overturned, 

in part, its own decision in Sandra Holding Ltd and others v Fawzi 

Musaed Al Saleh and others [2023] DIFC CA 003 (Sandra Holding), 

holding that the Court does have the jurisdiction to make 

freezing orders in support of foreign court proceedings. This 

landmark decision, issued by Justices Robert French, Sir Peter 

Gross and Rene Le Miere, is also the first time that the DIFC Court 

of Appeal has considered the circumstances under which it may 

depart from its own previous decisions.   

Background 

On 24 July 2023, Afridi & Angell, acting on behalf of the Claimant 

(an Angolan construction company), sought and obtained from 

Justice Wayne Martin (as he then was), sitting as the DIFC Court 

of First Instance, an ex parte freezing order together with an 

order for specific disclosure in support of proceedings in Hong 

Kong in which it was alleged that the Defendant had 

misappropriated in excess of USD 23 million of Carmon’s money. 

The High Court of Hong Kong had already issued both a 

proprietary injunction over the funds, and their traceable 

proceeds, and a worldwide freezing order. A banker’s book order 

revealed that the Defendant had transferred the funds to other 

jurisdictions including Switzerland and the UAE.  Justice 

Martin’s Order accordingly restrained the Defendant’s bank 
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accounts in onshore Dubai to prevent any further dissipation 

and required the disclosure of balances in those accounts. 

Following a heavily-contested return date hearing, Justice Martin 

reserved judgment pending the Defendant’s compliance with his 

previous order for disclosure and, on the morning of 7 

September 2023, ruled that the freezing order should continue 

– not least because new evidence revealed that the Defendant 

had, in apparent breach of the Hong Kong High Court orders, 

dissipated and/or transferred-on most of the funds in the UAE 

bank accounts. 

The Wrong Turn: the CA decision in Sandra Holding 

On the afternoon of 6 September 2023, the Court of Appeal 

handed down judgment in Sandra Holding which held that the 

DIFC Court of First Instance had no jurisdiction to make a 

freezing order in support of the prospective enforcement of a 

judgment in proceedings pending in a foreign court unless the 

Court had such jurisdiction established through one of the 

pathways specified in Article 5(A) of the JAL. 

The Defendant then, relying on Sandra Holding, applied to set 

aside Justice Martin’s order for want of jurisdiction.  Justice 

Martin, accepting that he was bound to follow the decision of the 

Court of Appeal, discharged his own orders while staying the 

operation of the discharge (i.e., maintaining the freeze over the 

Defendant’s accounts) pending the decision of the Court of 

Appeal. Justice Martin also gave permission to appeal his order 

on limited grounds. Carmon then sought further permission to 

appeal from the Court of Appeal as to whether the recent 

decision in Sandra Holding was wrong in law and should, to that 

extent, be overruled. 

The First Right Turn:  Correcting the Law 

In a legal first for the DIFC Courts, on 4 April 2024, Justice Sir 

Peter Gross sitting as a single judge of the Court of Appeal, also 

gave leave to appeal in respect of Carmon’s further grounds, 

holding that there was “an arguable case that Sandra Holding 

was wrongly decided” and identifying a number of important 

policy issues which arose:  

“(1) The power of the DIFC Courts, established (inter alia) 

to assist international trade, to grant freezing orders in 

circumstances where such relief could be crucial to avoid 

the dissipation of assets. 

(2) The need to guard against the assertion by the DIFC 

Courts of an exorbitant jurisdiction. 

(3) The proper limits of judicial (as distinct from 

legislative) development of the law by the DIFC Courts, 

whose jurisdiction is based on statute.” 
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1 Extracted from [204] and [205] 
2 The Carmon Court also found that the case for a WFO was not established on the merits in Sandra Holding Ltd and the result would 

therefore likely have been the same even had the court found there to be jurisdiction and power to make the order sought in that case 
3 Extracted from [154] – [155] 

In last week’s landmark judgment, the Court expressly held in 

summary: 1     

“It is the respectful opinion of this Court that the Court in 

Sandra Holding took a wrong turning in an unduly 

restrictive view of the powers of this Court which may be 

deployed in aid of its express jurisdiction ….. it is clear with 

the benefit of full and further consideration, that the past 

decision was legally incorrect ….. Further, it can be said to 

have generated inconvenience in the sense that the 

absence of the power to issue a freezing order in respect 

of a prospective foreign judgment may result in the 

jurisdiction of this Court to recognise the foreign 

judgment ultimately issued being thwarted. The correct 

analysis, in our respectful view, is whether the Court had 

power (and if it be necessary to say so, ancillary 

jurisdiction) to do so in order to avoid the thwarting of its 

undisputed express jurisdiction to recognise and enforce a 

foreign judgment. We are clear that the answer is Yes. We 

would add that considerations of policy for this Court are 

overwhelmingly in favour of granting the injunction. So 

too, are all discretionary considerations. The appeal 

should be allowed.” 2   

The Second Right Turn:  For Growth - the DIFC as an 

international court 

The significance of the decision of the Court of Appeal in 

Carmon v Cuenda cannot be overstated. 

First, it lays a strong foundation for the continued economic 

growth of the region and the promotion of the Emirate as an 

international centre for dispute resolution and settlement: 3 

“The ability of a potential judgment debtor in a 

commercial dispute to make a pre-emptive strike 

against enforcement of any judgment against it would 

be inimical to the rule of law in trade and commerce, 

domestically and transnationally. The DIFC Courts are 

part of a growing network of international commercial 

courts in a number of jurisdictions around the world. 

Where their jurisdiction and powers are amenable to 

constructions supporting the rule of law in 

transnational trade and commerce, such constructions 

should be preferred. In our opinion, Article 24 of the 

Court Law properly construed confers jurisdiction to 

entertain proceedings by way of an application for such 
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4 See [31], [38] and [58]. 
5 (1989) 166 CLR 417 

relief as may be necessary to prevent its pre-emption by 

a dissipation of the assets of a prospective judgment 

debtor in proceedings in a foreign court whose 

judgment can be recognised and enforced in the DIFC 

Courts…..” 

Second, the Court of Appeal provided carefully-considered 

guidance as to how in the future the question of whether the 

DIFC Court Rules confer jurisdiction on the DIFC courts in a 

particular case should be resolved.  Adopting what it termed 

an “expansive” approach “informed by public policy”, the 

Court ruled that “regard must be had to the function and 

purpose of the DIFC Courts, which are statutory courts 

integral to the operation of the DIFC as a Financial Free 

Zone”. 

Third, an important conceptual distinction was made 

between the existence of a jurisdiction and the powers that 

may be exercised in aid of it.  Critically, it was said that 

jurisdiction may be implied from the grant of a power. 4 

Accordingly, the Court of Appeal held in Carmon v Cuenda 

that the grant of a jurisdiction to recognise and enforce a 

foreign judgment must encompass, if only by implication, 

the grant of power necessary to prevent that jurisdiction 

from being thwarted. The DIFC Court has express 

jurisdiction to recognise and enforce foreign judgments, and 

that jurisdiction would be thwarted if a defendant to a 

foreign proceeding which may yield such a judgment could 

dissipate its assets, whether within the DIFC or otherwise. 

Finally, having been asked for the first time to overrule one 

of its own previous decisions, the Court of Appeal concluded 

that if one of its earlier decisions embodied an error of law 

that impeded the effective administration of justice then it 

would review the case having regard to the four 

considerations set out by the High Court of Australia in John 

v Federal Commissioner of Taxation5, namely: 

(a) whether or not the precedent decision rested upon a 

principle carefully worked out in a significant 

succession of cases;  

(b) whether there were differences in the reasoning that 

led to the precedent decision;  

(c) whether a precedent decision had achieved no useful 

result but considerable inconvenience; and 

(d) whether or not a precedent decision had been 

independently acted on in a manner which militated 

against reconsideration. 
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The decision is also growing evidence of the progress of the DIFC Courts’ longer term mission to develop 

its own distinctive body of jurisprudence by broadening the base beyond its traditional roots in English 

common law. ■ 

Afridi & Angell successfully represented Carmon throughout the proceedings and instructed Zoe 

O’Sullivan KC of Serle Court Chambers for the set aside application and the appeal. 
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